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 CONFIDENTIAL PRIVATE PLACEMENT MEMORANDUM  

 
WORMHOLE LABS, INC. 

5901 Engineer Dr, Huntington Beach, CA 92649 
 

 

Minimum offering of $1,000,000 (892,858) Shares of Series B Preferred Stock and 

Maximum offering of up to $10,000,000 (8,928,571) Shares of Series B Preferred Stock 
(If the Offering is oversubscribed the Company may continue offering additional shares of Series B Preferred Stock 

on substantially the same terms until December 31, 2020 unless extended at the discretion of the Company)  
 

 

 

We are Wormhole Labs, Inc., a privately-owned technology company that has developed a 

planet-scalable technology engine that allows people and businesses to have a Live 

“Telepresence” and be anywhere in the world and interact like they are physically there. 

Wormhole’s technology platform has numerous B2B applications in addition to B2C. The initial 

platform launch is in the massive and growing esports and gaming industry.  We plan to pursue 

initiatives into travel, news, real estate, among other industries, where the company has been 

approached regarding the technology. In addition, Wormhole sees further B2C opportunities in 

virtual socializing amongst students, dating, and virtual live events.  

 

We are offering for sale under this Confidential Private Placement Memorandum, or this 

Memorandum, a minimum of $1 million of shares of our Series B Convertible Preferred Stock, 

which we refer to as the Shares and a maximum of $10 million of shares.  If the offering of the 

Shares is oversubscribed, then we continue offering additional shares on substantially the same 

terms until December 31, 2020 (unless extended at the discretion of the Company).  The offering 

of such securities under this Memorandum is referred to as the Offering. The Shares will be sold 

at a price of $1.12 per share, which we refer to as the Original Issue Price.  

 

The Shares are being offered exclusively through Boustead Securities, LLC, who we refer to in 

this Memorandum as either Boustead or the Placement Agent. Boustead is acting as the 

placement agent for the Offering on a “best efforts” basis. Boustead is registered as a broker-

dealer with the United States Securities and Exchange Commission, or SEC, and is regulated by 

the Financial Industry Regulatory Authority, or FINRA. Boustead will receive compensation for 

serving as placement agent for the Offering. See the section captioned “Plan of Distribution. This 

Offering is being conducted only through this Memorandum, as it may be amended or 

supplemented from time to time, including all annexes and exhibits hereto, if any. 
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AN INVESTMENT IN THE SHARES INVOLVES A HIGH DEGREE OF 

RISK. THE SHARES MAY BE PURCHASED ONLY BY “ACCREDITED 

INVESTORS.” SEE “RISK FACTORS” AND “INVESTOR SUITABILITY 

STANDARDS.” 

 

For additional information or Questions, please contact: 

 

Curtis Hutten 

Chief Executive Officer 

Wormhole Labs, Inc. 

5901 Engineer Dr 

Huntington Beach, CA 92649 

(310) 456-8745 

curtis@Wormholelabs.com 

 

Pete Conley 

Managing Director  

Boustead Securities LLC 

6 Venture, Suite 395 

Irvine, Ca 92618 

(310) 383-7874 

Pete@Boustead1828.Com 

The  Shares have not been registered under the Securities Act of 1933, as amended, or the 

Securities Act, or any state securities laws and may not be offered or sold within the United States, 

except that the Shares may be offered or sold by us to accredited investors (as defined in Rule 501 

of Regulation D promulgated under the Securities Act) in reliance on the exemptions from the 

registration requirements of the Securities Act provided by Sections 4(a)(2) of the Securities Act 

and Rule 506 of Regulation D thereunder and exceptions from registration under applicable state 

securities laws. The Shares are “restricted securities” within the meaning of Rule 144(a)(3) of the 

Securities Act and may be resold or transferred in the United States only pursuant to a registration 

statement filed under the Securities Act and applicable state securities laws or an exemption from 

registration thereunder and in accordance with other restrictions set forth in this Memorandum. 

 

Neither the SEC nor any state securities commission, or other regulatory authority has approved 

or disapproved of these securities or passed on the adequacy or accuracy of this Memorandum or 

the other Offering documents. Any representation to the contrary is a criminal offense. This 

Memorandum does not, and the other Offering documents do not, constitute an offer to sell, or a 

solicitation of an offer to buy, any of the securities offered hereby by any person in any jurisdiction 

in which it is unlawful for such person to make such an offering or solicitation. 

 
The following table summarizes the compensation to be paid to the Placement Agent with respect 

to this Offering. For a discussion of the terms of the Placement Agent’s compensation, see “Plan 

of Distribution” below. 
 

mailto:curtis@Wormholelabs.com
mailto:Pete@boustead1828.com
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 Purchase 

Price 

Placement 

Agent  

Fee(1) 

Proceeds to 

Company(2)
 

One Share   $1.12    $.09     $1.03  

Minimum Offering $1,000,000  $80,000    $920,000   

Maximum Offering(3) 

 

$10,000,000 $800,000 $9,200,000 

 

1. The Company has engaged the Placement Agent to act as its exclusive placement agent in 

this Offering. The Placement Agent is entitled to a commission equal to 8% of the gross 

proceeds of the Offering and will be entitled to receive warrants to purchase a number of 

Shares equal to 8% of the total number Shares issued in the Offering having an exercise price 

that is equal to the price per share paid by investors for Shares in the Offering. Notwithstanding the 

foregoing, if certain investors identified by the Company, who we refer to as Company Investors, 

invest during the first sixty days of the Offering period, then the Placement Agent’s cash 

commission for the sale of Shares to such person’s shall be reduced by 25% and if such Company 

Investors invest during the first thirty days of the Offering period, then the Placement Agent’s cash 

commission for the sale of Shares to such person’s shall be reduced by 50%. See “Plan of 

Distribution” below. 
 

2. Before deducting legal and other offering expenses payable by us. See “Use of Proceeds” 

and “Plan of Distribution” below. 

 

3. We are offering up to 8,928,571   Shares on a “best efforts” basis; provided however, that 

if the Offering is oversubscribed, the Company may, in its sole discretion, continue offering 

additional shares at substantially the same terms until December 31, 2020 (unless extended 

at the discretion of the Company).  Shares are being sold at a price of $ 1.12   per share. 

No assurance can be given that all or any portion of the securities offered hereby will be 

sold.  

 

4. The Placement Agent and we have established an escrow account maintained through 

Sutter Securities Clearing, LLC, or the Offering Deposit Account Agent. The subscription 

amount for the Shares will be paid to the deposit account by wire transfer or by other means 

approved by us and held in escrow until satisfaction of all the conditions to the closing.  

 

5. The closing of this Offering is subject to, among other things, subscriptions for the 

$1,000,000 minimum amount being received in the deposit account from qualified 

investors.  This Offering may be closed at any time after the minimum number Shares is 

sold, in one or more closings. If we do not raise the minimum amount offered by December 

31, 2020, then we will return all funds received in the deposit account to investors without 

interest. 

 

Securities offered through: 

 
THE DATE OF THIS MEMORANDUM IS JULY 13, 2020 
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EXPLANATORY NOTES 

 

This Memorandum is intended to furnish information solely to investors regarding a possible 

investment in our Shares and contains summaries of certain provisions of the documents relating 

to our Shares. Such summaries are not complete and are subject to, and qualified in their entirety 

by, reference to the texts of the original documents. 

 

This Offering is made solely to investors in the United States who qualify as “accredited investors,” 

as defined in Regulation D promulgated under the Securities Act, in a private placement exempt 

from registration under the Securities Act and applicable state securities laws. We will not sell 

Shares in this Offering to any person who does not demonstrate compliance with the requirements 

described in this Memorandum. 

 

The Company is making this Offering exclusively through the Placement Agent. If you wish to 

purchase Shares in this Offering, follow the subscription process set forth in the Plan of 

Distribution section of this Memorandum. You will then need to return your executed Subscription 

Agreement and related documents along with the required payment. 

 

The Shares will be offered through September 30, 2020, which we refer to as the Initial Offering 

Period, which period may be extended by us and the Placement Agent, in their mutual discretion, 

to a date not later than December 31, 2020 (any such additional period, together the Initial Offering 

Period, is referred to as the Offering Period).  

 

We must raise at least $1,000,000 before we can have an initial closing of this Offering. If we are 

unable to raise at least $1,000,000 prior to the expiration of the Offering Period, then all funds then 

held in escrow will be returned to investors without interest thereon. In addition, we may terminate 

this Offering at any time without notice.  

  

Any investment in the Company involves a high degree of financial risk. Before participating in 

this Offering, you should carefully read this entire Memorandum and consider all of the risk factors 

relating to this Offering and the Company, including the risk factors contained in this 

Memorandum. In addition, you should consult your own counsel, accountants and other 

professional advisors, who we refer to as your Authorized Representatives, as to legal, tax, 

accounting and other related matters concerning your investment in the Shares and its suitability 

for you. This Offering is intended only for persons or entities who can afford to lose all of their 

investment. 

 

We are offering the Shares in a private placement in reliance upon exemptions from the registration 

requirements of the Securities Act and applicable state securities laws. Accordingly, the Shares 

that we sell in this Offering will be restricted securities under the Securities Act and, therefore, 

subject to restrictions on resale. You may not transfer the Shares, except in a transaction (i) 

registered under the Securities Act and applicable state securities laws or (ii) exempt from the 

Securities Act and applicable state securities registration requirements and upon your obtaining a 

legal opinion, reasonably acceptable to us, that your transfer is exempt from such registration. 

Each document or certificate representing Shares will bear a legend evidencing this restriction. 

See “Restrictions on the Transfer of Securities.” 
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We have not authorized anyone (other than the individuals to whom inquiries are specifically 

directed as set forth below) to provide any information about us or this Offering other than the 

information contained in this Memorandum and, if provided, you should not rely on any such 

information as having been authorized by us. The information contained in this Memorandum, 

including any representations concerning our company or the Offering, is correct as of the date of 

this Memorandum, and the delivery and use of this Memorandum at any time after such date does 

not imply, and should not be construed to mean, that such information is correct at such later date. 

We disclaim any intention or, subject to applicable law, obligation to update any of the information 

contained in this Memorandum. 

 

Prior to any purchase of the Shares, you and your Authorized Representatives may ask questions 

concerning the terms and conditions of this Offering and our business, and to obtain additional 

information to the extent that we possess such information or can acquire it without unreasonable 

effort or expense. If you desire any additional information concerning our company, please contact 

Curtis Hutten,  Chief Executive Officer, Wormhole Labs, Inc. at curtis@Wormholelabs.com or if 

you have any questions involving the subscription procedures relating to this Offering, please 

contact Peter Conley, Managing Director, Boustead Securities, LLC, at pete@boustead1828.com. 

 

We have prepared this Memorandum solely for use in connection with this Offering. This 

Memorandum is personal to each offeree and does not constitute an offer to any other person, or 

to the public generally, to purchase Shares. This Memorandum and the information contained in 

this Memorandum are our property. You must keep this Memorandum confidential and may not 

make or provide a copy of this Memorandum to anyone other than your Authorized 

Representatives, and then only for the purpose of advising you in connection with this Offering. 

By your acceptance of this Memorandum, you hereby acknowledge and agree to the foregoing 

restrictions. 

 

The information contained in this Memorandum has been prepared to assist interested parties in 

making their own evaluation of our company and does not purport to contain all the information 

that a prospective investor may require. The information in this Memorandum is for background 

purposes only and is subject to change. In all cases interested parties should conduct their own 

investigation, analysis and evaluation of our company and the data set forth in this Memorandum. 

The information in this Memorandum has not been independently verified and was provided by 

our company and other sources deemed by such parties to be reliable. Neither legal counsel to our 

company nor legal counsel to the Placement Agent or their respective affiliates is acting as legal 

counsel for any potential investor and investors are advised to retain and consult with their own 

legal counsel. Counsel for the Company and for the Placement Agent expressly disclaim any 

representation respecting any information concerning our company or future operating results that 

are included in this Memorandum. 

 

This Memorandum was prepared by representatives of the Company. The Placement Agent and 

its officers, directors, partners, shareholders, managers, members and employees expressly 

disclaim any representation or warranty regarding involvement in or responsibility for any 

information or forward-looking statements contained in this Memorandum. Boustead is acting as 

Placement Agent for us, and, in that capacity, is not acting as investment advisor to prospective 

mailto:curtis@Wormholelabs.com
mailto:pete@boustead1828.com
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investors in connection with the Securities being offered in this Memorandum. Prospective 

investors must make their own investment decisions. In making those decisions, prospective 

investors should be aware that Boustead will receive a placement fee and other compensation as 

described elsewhere in this Memorandum. 

 

No representation or warranty is made as to the accuracy or attainability of estimates, projections 

or other forward-looking statements contained herein. See “Cautionary Note Regarding Forward-

Looking Statements.” 

 

We may reject any subscription for Shares, in whole or in part, in any order and for any or no 

reason, in our sole discretion. If this Offering is over-subscribed, we may reduce (or reject) the 

subscriptions based on each investor’s pro rata participation in this Offering or in any other manner 

that we together with the Placement Agent may determine, or we may increase the size of the 

offering. 

 

NOTICE TO RESIDENTS OF ALL STATES 

 

IN MAKING AN INVESTMENT DECISION, INVESTORS MUST RELY ON THEIR OWN 

EXAMINATION OF OUR COMPANY AND THE TERMS OF THIS OFFERING, 

INCLUDING THE MERITS AND RISKS INVOLVED. NO FEDERAL OR STATE 

SECURITIES COMMISSION OR OTHER REGULATORY AUTHORITY HAS 

RECOMMENDED THESE SECURITIES, NOR HAVE ANY OF THE FOREGOING PASSED 

UPON OR ENDORSED THE MERITS OF THIS OFFERING OR THE ACCURACY OR 

ADEQUACY OF THIS MEMORANDUM. FURTHERMORE, NONE OF THE FOREGOING 

AUTHORITIES HAS CONFIRMED THE ACCURACY OR DETERMINED THE ADEQUACY 

OF THIS MEMORANDUM. ANY REPRESENTATION TO THE CONTRARY IS A 

CRIMINAL OFFENSE. THESE SECURITIES ARE SUBJECT TO RESTRICTIONS ON 

TRANSFERABILITY AND MAY NOT BE TRANSFERRED OR RESOLD UNLESS 

REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE 

“SECURITIES ACT”) AND APPLICABLE STATE SECURITIES LAWS OR PURSUANT TO 

AN EXEMPTION THEREFROM. INVESTORS SHOULD BE ABLE TO BEAR 

INDEFINITELY THE RISKS OF THEIR INVESTMENT AND TO WITHSTAND A TOTAL 

LOSS OF THEIR INVESTMENT. 

 

THE SECURITIES OFFERED HEREBY HAVE NOT BEEN REGISTERED UNDER THE 

SECURITIES ACT, OR THE SECURITIES LAWS OF ANY STATE OR THE LAWS OF ANY 

FOREIGN JURISDICTION AND ARE BEING OFFERED AND SOLD IN RELIANCE ON 

EXEMPTIONS FROM THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT 

AND SUCH LAWS. THE SECURITIES WILL BE OFFERED AND SOLD UNDER THE 

EXEMPTION PROVIDED BY SECTION 4(A)(2) OF THE SECURITIES ACT AND RULE 506 

OF REGULATION D PROMULGATED THEREUNDER AND OTHER EXEMPTIONS OF 

SIMILAR IMPORT IN THE LAWS OF THE STATES AND OTHER JURISDICTIONS 

WHERE THE OFFERING WILL BE MADE. AS SUCH, EACH PURCHASER OF THE 

INTERESTS OFFERED HEREBY MUST BE AN “ACCREDITED INVESTOR” WITHIN THE 

MEANING OF REGULATION D PROMULGATED UNDER THE SECURITIES ACT. 
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THIS MEMORANDUM DOES NOT CONSTITUTE AN OFFER OR SOLICITATION IN ANY 

STATE OR OTHER JURISDICTION TO ANY PERSON OR ENTITY TO WHICH IT IS 

UNLAWFUL TO MAKE SUCH OFFER OR SOLICITATION IN SUCH STATE OR 

JURISDICTION. THE SECURITIES ARE SUBJECT TO RESTRICTIONS ON 

TRANSFERABILITY AND RESALE AND MAY NOT BE TRANSFERRED OR RESOLD 

EXCEPT AS PERMITTED UNDER THE SECURITIES ACT AND SUCH LAWS PURSUANT 

TO REGISTRATION OR EXEMPTION THEREFROM. 

 

CAUTIONARY NOTE REGARDING FORWARD-LOOKING STATEMENTS 

 

This Memorandum contains “forward-looking statements,” which include information relating to 

future events, future financial performance, financial projections, strategies, expectations, 

competitive environment and regulation. Words such as “may,” “should,” “could,” “would,” 

“predicts,” “potential,” “continue,” “expects,” “anticipates,” “future,” “intends,” “plans,” 

“believes,” “estimates,” and similar expressions, as well as statements in future tense, identify 

forward-looking statements. Forward-looking statements should not be read as a guarantee of 

future performance or results and may not be accurate indications of when such performance or 

results will be achieved. Forward-looking statements are based on information we have when those 

statements are made or management’s good faith belief as of that time with respect to future events, 

and are subject to risks and uncertainties that could cause actual performance or results to differ 

materially from those expressed in or suggested by the forward-looking statements. Please see 

“Risk Factors” for additional risks which could adversely impact our business and financial 

performance. 

 

Moreover, new risks regularly emerge, and it is not possible for our management to predict or 

articulate all risks we face, nor can we assess the impact of all risks on our business or the extent 

to which any risk, or combination of risks, may cause actual results to differ from those contained 

in any forward-looking statements. All forward-looking statements included in this Memorandum 

are based on information available to us on the date of this Memorandum. Except to the extent 

required by applicable laws or rules, we undertake no obligation to publicly update or revise any 

forward-looking statement, whether as a result of new information, future events or otherwise. All 

subsequent written and oral forward-looking statements attributable to us or persons acting on our 

behalf are expressly qualified in their entirety by the cautionary statements contained above and 

throughout this Memorandum. 

 
IN VIEW OF THE FOREGOING AND OTHER MATTERS SET FORTH IN THIS 

MEMORANDUM, INVESTMENT IN THE SECURITIES SHOULD BE 

CONSIDERED ONLY BY PERSONS WHO CAN AFFORD TO ASSUME A HIGH 

DEGREE OF RISK, INCLUDING A TOTAL LOSS OF THEIR INVESTMENT. SEE 

“RISK FACTORS.” 
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MEMORANDUM SUMMARY 

  

This summary highlights selected information contained elsewhere in this Memorandum. This 

summary is not complete and does not contain all the information that you should consider 

before deciding whether to invest in our securities. You should carefully read the entire 

Memorandum, including the risks associated with an investment in our company discussed in 

the “Risk Factors” section of this Memorandum, before making an investment decision. 

Our Company 

Wormhole Labs Inc.™ has developed and patented a globally scalable new technology platform 

called Wormhole™, which allows people and businesses anywhere in the world to ‘teleport’ to 

each other to interact, socialize, play and shop, as if they are actually present and physically 

walking around anywhere in the world.  This is the first scalable platform to allow human-like 

telepresence across the world in real-time.  

Wormhole is a worldwide social-centric technology platform that, through crowd-sourcing from 

people around the globe, merges the real world with the virtual world. The media has compared 

Wormhole to the popular film ‘Ready Player One’, which exists in a world referred to as a 

‘metaverse’. Wormhole Labs Inc. is a market leader in this category through a patented technology 

that allows people and businesses to create the crowd-sourced metaverse for the real world. 

This new form of socially immersive communication and scalable interaction provides a solution 

to pain points in numerous multi-billion dollar global markets, ranging from consumer to business 

to business enterprise applications. These include social media, gaming, remote business 

communication, travel and tourism, retail, sports and entertainment, dating, news, distance 

learning/education, remote business management, real estate and immersive e Commerce. 

In this time of social distancing, communication platforms like Zoom and Houseparty have seen 

explosive growth that is likely to sustain when the world opens up. Wormhole is poised for even 

faster growth, as its technology is a natural evolution by combining immersive communication 

with the sensation of human-like presence, interaction and real-time commerce. 

Wormhole’s patent-protected technology  has been used in over 100 top mobile-usage countries 

with over 24,000 users, and is now entering the commercialization phase with an additional 17,000 

social media influencer sign ups with a combined reach of over 200 million followers through a 

partnership with Amazon subsidiary Twitch. 

Wormhole’s initial target market focuses on the 2.5 billion people that enjoy socializing through 

games, as they are the most loyal, profitable and quick-adopting (viral) consumer. During the 

COVID-19 pandemic, the use of gaming to socialize and connect with audiences has risen 

dramatically including celebrities, sports stars and social media influencers. 60% of global gamers 
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are using mobile phones to play. The global gaming industry has grown to $148.8 billion in annual 

sales. The mobile share of this industry is the largest at $68.2 billion. 

Wormhole users are currently recreating the REAL WORLD by simply spinning around to 

complete a Live 10D™ (10 dimensional) capture of their environment. Wormhole technology 

stitches these captures together to create a navigable environment known as Walkabout Reality™ 

that includes social layers, shoppable links, live broadcasts, social media data, and avatars 

organized through AI and machine learning. The entire globe will be made interactive through 

captures within a year. This is a first-in-market technology, as all other environment capture 

technology has been slow, expensive, and non-interactive. 

The Company has amassed a significant patent portfolio with seven broad-reaching patents and 

multiple more pending. Wormhole Labs has a management team of key industry executives from 

Microsoft, Facebook, and Activision-Blizzard Entertainment in the United States and India, the 

two largest English speaking markets in the world. 

Wormhole is currently moving into the commercialization phase from our research and 

development phase.  We expect revenue to begin in approximately 90 days from completion of the 

Series “B” Offering.  We believe that given the magnitude of what we have built, our inception to 

date funding of just over $15,000,000 reflects an efficient development process. 

Our projections of user growth within three years should reach more than 22 million users with 

average revenues per user reaching $4.80, with total projected revenues exceeding $106 million. 

In the third year with average industry value per user at $50, Wormhole Labs’ valuation will 

exceed $1.11 billion, and with a 10x multiple of sales the Company will have a value of $1.06 

billion (full breakout is below in Company Description). 

Wormhole Labs, Inc. is a Delaware corporation that was incorporated on June 14, 2012. Our 

principal executive offices are located at 5901 Engineer Dr, Huntington Beach, CA  92649. Our 

telephone number is (310) 456-8745 and our website is wormholelabs.com. The content of our 

Internet websites do not constitute a part of this Memorandum. 

 

SUMMARY OF OFFERING TERMS 

 

The following summary is qualified in its entirety by more detailed information appearing 

elsewhere in this memorandum. This offering is directed only to accredited investors that can bear 

the economic risk of their investment for an indefinite period of time and that can afford to sustain 

a total loss of their investment. Prospective investors should read the entire memorandum carefully 

before making an investment decision. 

 

These Terms and Conditions summarize the principal terms of the Series B Convertible 

Preferred Stock Financing of our company. No legally binding obligations will be created until 

definitive agreements are executed and delivered by all parties. 

 

 

 

http://www.wormholelabs.com/
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Offering Terms 

 

Closing Date:  

 

The Company anticipates the initial closing of the financing (the 

“Initial Closing”) on or before September 30, 2020 and that there 

will be rolling closings on a monthly basis thereafter. The Initial 

Closing of the Offering will occur once subscriptions for the 

minimum offering amount have been deposited in the deposit 

account for the offering and the investors have signed the definitive 

investment documents that are attached to this Memorandum as 

exhibits and related ancillary documents representing investment 

and the Company has countersigned those documented and agreed 

with the Placement Agent to have a closing. In any event, if we do 

not raise the minimum amount offered by December 31, 2020, we 

will return all funds received in the deposit account to investors 

without interest. The Company reserves the right to hold the 

financing round open for additional closings with qualified 

investors until the six (6)-month anniversary of the Initial Closing 

(any such closing, a “Subsequent Closing”). 

 

Investors: Purchasers of the Company’s Series B Preferred Stock (“Series B 

Preferred”) in the financing contemplated by these Terms and 

Conditions. 

 

Amount to be Raised: A minimum of $ 1 million and up to a maximum of $10 million. 

 

Price Per Share:  $1.12 per share (based on the capitalization of the Company set 

forth below) (the “Original Purchase Price”). 

 

 

 

 

Pre-Money Valuation: The Original Purchase Price is based upon a fully diluted pre-

money valuation of $71,696,997 and a fully diluted post-money 

valuation of $82,496,997 million (including an employee pool 

representing 11.21 % of the fully-diluted post-money 

capitalization). 

 

Capitalization: The Company’s capital structure before and after the Closing 

appears at the end of this summary of offering terms. 

 

 

 

CHARTER 

 

Dividends:  The Series B Preferred will carry an annual 6% cumulative 

dividend payable upon a liquidation or redemption, but not upon 
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conversion. 

 

Upon conversion, accrued but unpaid dividends, will convert into 

Class A common stock of Wormhole Labs, Inc. 

 

Liquidation Preference: In the event of any liquidation, dissolution or winding up of the 

Company, the proceeds available for distribution to stockholders 

shall be paid as follows: 

 

First pay the Original Purchase Price plus accrued dividends on 

each share of Series B Preferred (or, if greater, the amount that the 

Series B Preferred would receive on an as-converted basis), a 1 

times liquidation preference. The liquidation preference shall be 

non-participating. The balance of any proceeds shall be distributed 

to holders of Series A Preferred Stock and then to holders of 

Common Stock. 

 

A merger or consolidation (other than one in which stockholders 

of the Company own a majority by voting power of the 

outstanding shares of the surviving or acquiring corporation) and a 

sale, lease, transfer, exclusive license or other disposition of all or 

substantially all of the assets of the Company will be treated as a 

liquidation event (a “Deemed Liquidation Event”), thereby 

triggering payment of the non-participating liquidation preferences 

described above unless the holders of 75% of the Series B 

Preferred elect otherwise. 

 

 

 

 

 

Voting Rights: The Series B Preferred shall vote together with the Common 

Stock on an as- converted basis, and not as a separate class. The 

Company’s Certificate of Incorporation will provide that the 

number of authorized shares of Common Stock may be increased 

or decreased with the approval of a majority of the Preferred and 

Common Stock, voting together as a single class, and without a 

separate class vote by the Common Stock. 

 

Protective Provisions: So long as 75% shares of Series B Preferred issued in this 

financing are outstanding, in addition to any other vote or 

approval required under the Company’s Charter or Bylaws, the 

Company will not, without the written consent of the holders of at 

least 75% of the Company’s outstanding Series B Preferred, 

either directly or by amendment, merger, consolidation, or 

otherwise: 
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(i) liquidate, dissolve or wind-up the affairs of the 

Company; (ii)  amend, alter, or repeal any provision of the 

Certificate of Incorporation or Bylaws in a material 

manner adverse to the Series B Preferred; (iii) create or 

authorize the creation of or issue any other security 

convertible into or exercisable for any equity security, 

having rights, preferences or privileges senior to or on 

parity with the Series B Preferred, or increase the 

authorized number of shares of Series B Preferred; (iv) 

purchase or redeem or pay any dividend on any capital 

stock prior to the Series B Preferred, other than stock 

repurchased from former employees or consultants in 

connection with the cessation of their 

employment/services, at the lower of fair market value or 

cost other than as approved by the Board. In all other 

matters, the series B Preferred shall vote together with the 

Common Stock on an as-converted basis.  

 

Optional Conversion: The Series B Preferred (i.e., the Original Purchase Price 

multiplied by the number of shares held plus accrued, plus unpaid 

dividends thereon) initially converts 1:1 to Common Stock at any 

time at option of holder, subject to adjustments for stock 

dividends, splits, combinations and similar events and as 

described below under “Anti-dilution Provisions.” 

 

Anti-dilution Provisions: In the event that the Company issues additional securities at a 

purchase price less than the current Series B Preferred conversion 

price, such conversion price shall be adjusted in accordance with 

the following formula: 

 

CP2 = CP1 * (A+B) / (A+C) 

 

 

CP2 = Series B Conversion Price in effect immediately after 

new issue 

 

CP1 = Series B Conversion Price in effect immediately prior to 

new issue 

 

A = Number of shares of Common Stock deemed to be 

outstanding immediately prior to new issue (includes all shares of 

outstanding common stock, all shares of outstanding preferred 

stock on an as-converted basis, and all outstanding options on an 

as-exercised basis; and does not include any convertible securities 

converting into this round of financing) 
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B     =   Aggregate consideration received by the Company with 

respect to the new issue divided by CP1 

 

C = Number of shares of stock issued in the subject 

transaction 

 

The following issuances shall not trigger anti-dilution adjustment: 

(i) securities issuable upon conversion of any of the Series 

B Preferred, or as a dividend or distribution on the Series 

B Preferred; (ii) securities issued upon the conversion of 

any debenture, warrant, option, or other convertible 

security; (iii) Common Stock issuable upon a stock split, 

stock dividend, or any subdivision of shares of Common 

Stock; (iv) shares of Common Stock (or options to 

purchase such shares of Common Stock) issued or 

issuable to employees or directors of, or consultants to, 

the Company pursuant to any plan approved by the 

Company’s Board of Directors; (v) shares of Common 

Stock, options or convertible securities issued to banks, 

equipment lessors, or other financial institutions, or to real 

property lessors, in connection with a debt financing, 

equipment leasing, or real property transaction approved 

by the Board of Directors; (vi) shares of Common Stock, 

options or convertible securities issued to suppliers or 

third party service providers in connection with the 

provision of goods or services pursuant to transactions 

approved by the Board of Directors of the Company; or 

(vii) shares of Common Stock, options or convertible 

securities issued in connection with sponsored research, 

collaboration, technology license, development, OEM, 

marketing or other similar agreements or strategic 

partnerships approved by the Board of Directors of the 

Company. 

Mandatory Conversion: In addition to the Drag Along Rights defined below, each share of 

Series B Preferred will automatically be converted into Common 

Stock at the then applicable conversion rate in the event of (i) the 

closing of an underwritten public offering or a public offering 

under Regulation A of the Securities Act where at least $15 

million in capital is raised,  (ii) upon the written consent of the 

holders of 75% of the then Series B Preferred outstanding, (iii) 

Qualified Financing, or (iv) Qualified Transaction.   

 

Qualified Financing. If the Company closes an equity financing 

or series of related transactions yielding to the Company 

aggregate proceeds of at least Ten Million Dollars ($10,000,000),  

together with a minimum valuation of the company after the 
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Qualified Financing of One Hundred Twenty Million dollars 

($120,000,000). 

 

Qualified Transaction. In the event of a closing of a merger, sale, 

consolidation, or acquisition of all or substantially all of the 

assets or equity of the Company that results in: (a) the equity 

holdings of the Company immediately prior to the transaction 

owning less than 50% of the equity units of  the Company 

immediately after the transaction; or (b) the Company owning 

less than 50% of the assets held immediately prior to the 

transaction , where the Qualified Transaction consideration is for 

a minimum valuation of the company after the Qualified 

Transaction of One Hundred Twenty Million dollars 

($120,000,000), then the Series B Preferred Shares  shall 

automatically convert into Common Stock at the then applicable 

conversion rate.  
 
 

 

 

STOCK PURCHASE AGREEMENT 

 

Representations and 

Warranties: 

Standard representations and warranties by the Company 

Conditions to Closing: Standard conditions to Closing, which shall include, among other 

things, satisfactory completion of financial and legal due 

diligence, qualification of the shares under applicable Blue Sky 

laws, the filing of a Certificate of Incorporation establishing the 

rights and preferences of the Series B Preferred. 

 

Counsel and Expenses: Company counsel to draft Closing documents. Company to pay 

all legal and administrative costs of the financing at Closing, 

including reasonable fees (not to exceed $15,000) and expenses 

of Investor counsel, unless the transaction is not completed 

because the Investors withdraw their commitment without cause. 

 

Company Counsel: Fifth Avenue Law Group PLLC 

 

 

INVESTORS’ RIGHTS AGREEMENT 

 

  Registration Rights  

 

Registrable Securities: All shares of Common Stock issuable upon conversion of the 

Series B Preferred will be deemed “Registrable Securities.” 
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Demand Registration: Upon earliest of (i) five years after the Closing; or (ii) six months 

following an initial public offering (“IPO”), persons holding 75% 

of the Registrable Securities may request registration by the 

Company of their shares. The aggregate offering price for such 

registration may not be less than $10 million. A registration will 

count for this purpose only if (i) all Registrable Securities 

requested to be registered are registered, and (ii) it is closed, or 

withdrawn at the request of the Investors (other than as a result of 

a material adverse change to the Company). 

 

  

  

Registration on Form S-3: The holders of 30% of the Registrable Securities will have the 

right to require the Company to register on Form S-3, if 

available for use by the Company, Registrable Securities for an 

aggregate offering of at least $5 million. There will be no limit 

on the aggregate number of such Form S-3 registrations, 

provided that there is no more than one per year. 

 

Piggyback Registration: The holders of Registrable Securities will be entitled to 

“piggyback” registration rights on all registration statements of 

the Company, subject to the right, however, of the Company 

and its underwriters to reduce the number of shares proposed to 

be registered to a minimum of 25% on a pro rata basis and to 

complete reduction on an IPO at the underwriter’s discretion. In 

all events, the shares to be registered by holders of Registrable 

Securities will be reduced only after all other stockholders’ 

shares are reduced. 

 

Expenses: The registration expenses (exclusive of stock transfer taxes, 

underwriting discounts and commissions will be borne by the 

Company. The Company will also pay the reasonable fees and 

expenses, not to exceed $75,000 of one special counsel to 

represent all the participating stockholders. 

 

Lock-up: Investors shall agree in connection with an IPO, if requested by 

the managing underwriter, not to sell or transfer any shares of 

Common Stock of the Company for a period of up to 180 days 

following the IPO (provided all directors and officers of the 

Company agree to the same lock-up). 

 

Termination: When shares of an Investor are eligible to be sold without 

restriction under Rule 144 or the fifth (5th) anniversary of the 

IPO. 

 

No future registration rights may be granted without consent of 
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the holders of a majority of the Registrable Securities unless 

subordinate to the Investor’s rights. 

 

Right to Participate Pro 

Rata in Future Rounds: 

All Investors shall have a pro rata right, based on their 

percentage equity ownership in the Company (assuming the 

conversion of all outstanding preferred stock into common 

stock and the exercise of all options outstanding under the 

Company’s stock plans), to participate in subsequent issuances 

of equity securities of the Company (excluding those issuances 

listed at the end of the “Anti-Dilution Provisions” section of 

this Summary of Offering Terms.  In addition, should any 

Investor choose not to purchase its full pro rata share, the 

remaining Investors shall have the right to purchase the 

remaining pro rata shares.)  

 

Employee Stock Options: Immediately prior to the closing of the Series B Preferred Stock 

investment, Three Million shares will be added to the option 

pool. 

 

 

 

RIGHT OF FIRST REFUSAL/CO-SALE AGREEMENT 

 

 

Right of First Refusal/ 

Right of Co-Sale:  

The Company first and Investors and each holder of more than 

2.5% of the Company’s Common Stock (assuming conversion of 

any Preferred Stock) second will have a right of first refusal with 

respect to any shares of capital stock of the Company proposed to 

be transferred by any holder of more than 1% of Company 

Common Stock (assuming conversion of any Preferred Stock and 

whether then held or subject to the exercise of options), with a 

right of oversubscription for Investors and each holder of more 

than 1% of the Company’s Common Stock for initially 

unsubscribed shares. The Company will engage in good faith best 

efforts to obtain ROFR and Co-Sale agreements from currently 

existing Company investors. Before any such person may sell 

Common Stock, he will give the Company first and then the 

Investors an opportunity to participate in such sale on a basis 

proportionate to the amount of securities held by the seller and 

those held by the participating Investors and holders of more than 

2.5% of the Company’s Common Stock. 
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VOTING AGREEMENT 

 

Board of Directors: At the initial Closing, the Board will consist of at least three (3) 

members comprised of (i)Rowland Hanson, (ii) Herbert Hughes, 

the Chief Financial Officer, (iii) Curtis Hutten, the Chief 

Executive Officer of the Company.  

 

Drag Along:  The Company will engage in good faith best efforts to obtain 

Drag Along Rights from currently existing Company investors. 

Each holder of more than 1% of the Common Stock (assuming 

conversion of Preferred Stock and whether then held or subject to 

the exercise of options) shall be required to enter into an 

agreement with the Investors and the other holders of more than 

1% of the Common Stock that provides that such stockholders 

will vote their shares in favor of a Deemed Liquidation Event or 

transaction in which 50% or more of the voting power of the 

Company is transferred and which is approved by the Board of 

Directors (the “Electing Holders”), so long as the liability of each 

stockholder in such transaction is several (and not joint) and does 

not exceed the stockholder's pro rata portion of any claim and the 

consideration to be paid to the stockholders in such transaction 

will be allocated as if the consideration were the proceeds to be 

distributed to the Company's stockholders in a liquidation under 

the Company's then-current Certificate of Incorporation. 
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PRE AND POST-FINANCING CAPITALIZATION 

 

 
 

AS CONVERTED SUMMARY CAPITALIZATION TABLE

Wormhole Labs, Inc.
July 13, 2020

Warrant Fully Fully Dilluted

Outstanding Ownership Option or Dilluted Ownership

Shares Percentage Conv. Shares Shares Percentage

Preferred & Common Stock Holders

Total Series A Preferred Shares 3,391,708 10.81% 3,391,708 5.30%

Total Class A Common Shares 14,064,135 44.82% 14,064,135 21.97%

Total Class B Common Shares 13,925,424 44.37% 13,925,424 21.75%

Total Outstanding Shares of All Classes of Stock 31,381,267 100.00% 31,381,267 49.02%

Options, Warrants & Convertible Notes

Class A Common Stock

Class A Incentive Warrants - Management & Board  6,964,094 6,964,094 10.88%

Class A Warrants - Investors and Lenders 5,767,058 5,767,058 9.01%

Total Class A Common Shares - Warrant & Option Grants 12,731,152 12,731,152 19.89%

Class C Common Stock -Incentive Pool

Class C Common Stock - Issued Warrants & Options  4,671,435 4,671,435 7.30%

Management Option Program - Reserved Unissued Shares  3,588,565 3,588,565 5.61%

Total Class C Common Shares (Incentive Pool) - Warrant & Option Grants 8,260,000 8,260,000 12.90%

Total Convertible Note Holder Convertible Shares (1) 11,642,757 11,642,757 18.19%

Number of Total Fully Dilluted Shares (Assuming all Warrants & Options Exercised)   64,015,176 100.00%

Footnotes:  

(1)  The convertible notes are assumed to convert all principal and interest at the end of their respective note term.

AS CONVERTED SUMMARY CAPITALIZATION TABLE - POST OFFERING

Wormhole Labs, Inc.
July 13, 2020

Warrant Fully Fully Dilluted

Outstanding Ownership Option or Dilluted Ownership

Shares Percentage Conv. Shares Shares Percentage

Preferred & Common Stock Holders

Total Series A Preferred Shares (1 Vote per Share) 3,391,708 10.81% 3,391,708 4.60%

Total Class A Common Shares (1 Vote per Share) 14,064,135 44.82% 14,064,135 19.09%

Total Class B Common Shares (10 Votes per Share) 13,925,424 44.37% 13,925,424 18.91%

Total Outstanding Shares of All Classes of Stock 31,381,267 100.00% 31,381,267 42.60%

Options, Warrants & Convertible Notes

Class A Common Stock

Class A Incentive Warrants - Management & Board  6,964,094 6,964,094 9.45%

Class A Warrants - Investors and Lenders 5,767,058 5,767,058 7.83%

Total Class A Common Shares - Warrant & Option Grants 12,731,152 12,731,152 17.28%

Class C Common Stock -Incentive Pool (0 Votes per Share)

Class C Common Stock - Issued Warrants & Options  4,671,435 4,671,435 6.34%

Management Option Program - Reserved Unissued Shares  3,588,565 3,588,565 4.87%

Total Class C Common Shares (Incentive Pool) - Warrant & Option Grants 8,260,000 8,260,000 11.21%

Total Convertible Note Holder Convertible Shares (1) 11,642,757 11,642,757 15.81%

Series B Preferred Stock (1 Votes per Share)

Series B Preferred Stock-Fully Converted Assuming $10,000,000 Offering-Investors 8,928,571 12.12%

Series B Preferred Stock-Warrants issued to BSL-As Converted 714,286 0.97%

Number of Total Fully Dilluted Shares (Assuming all Warrants & Options Exercised)   73,658,033 100.00%
 

Footnotes:

(1)  The convertible notes are assumed to convert all principal and interest at the end of their respective note term.
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RISK FACTORS 

 

An investment in our securities involves a high degree of risk. You should carefully consider the 

risks described below, together with all of the other information included in this Memorandum, 

before making an investment decision. If any of the following risks actually occurs, our business, 

financial condition or results of operations could suffer. In that case, the value of our securities 

could decline, and you may lose all or part of your investment. 

 

Risks Related to Our Business and Strategy 

 

We are an emerging growth company and as such, the probability of failure is high. 

 

Most emerging growth or startup companies fail, and we may also fail. The likelihood of failure 

is 90% or greater based on the generally accepted historical failure rate of startup companies in 

the U.S. If we fail, it is likely that you would lose your entire investment. 
 

We have a limited operating history in a new and unproven market for our technology. 
 

We have developed a global platform for real-time augmented reality, social teleportation, search, 

commerce, donation, meeting, public expression, conversation, streaming and shopping, and the 

market for our products and services is new and may not develop as expected, if at all. People who 

are not our users may not understand the value of our products and services and new users may 

initially find our product confusing. Convincing potential new users of the value of our products 

and services is critical to increasing our user base and to the success of our business. 
 

If we fail to grow our user base our business may fail. 
 

Wormhole is a new product that has had a private test version available in the Apple store for free 

download during the past year. The Platform Beta Test was limited to no more than 24,000 users 

across 100 countries. Growing the size of our user base is critical to our success. Without a large 

active user base, we will not be able to generate any revenue or any value for the business. Our 

users’ level of engagement is critical to our success. If our users are not creating content or if other 

users are not actively watching live broadcasts, our app will not be widely adopted. There is no 

guarantee that we will be able to expand our user base or engagement levels. A number of factors 

could potentially negatively affect user growth and engagement, including if: 

 

• users engage with other products, services or activities as an alternative to ours; 

 

• influential users, such as world leaders, government officials, celebrities, athletes, 

journalists, sports teams, media outlets and brands or certain age demographics conclude 

that an alternative product or service is more relevant; 

 

• we are unable to convince potential new users of the value and usefulness of our products 

and services; 

 

• technical or other problems prevent us from delivering our products or services in a rapid 

and reliable manner or otherwise affect the user experience; 
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• we are unable to combat spam or other hostile or inappropriate usage on our platform; 

 

• we are unable to present users with content that is interesting, useful and relevant to 

them; or 

 

• we fail to provide adequate customer service to users. 

 

• the global internet or wireless infrastructure fails worldwide for an extended period of 

time 

 

If we do not generate interesting, active user engagement, our business may fail. 
 

If our users do not interact, share, search, donate, conduct commerce, stream content or their 

contributions are not valuable to other users, we may not be able to increase the number of users 

accessing our products and services and user engagement, which is critical to our business plan. 

 

Our success depends on our ability to increase the number users of our products and services with 

valuable opportunities, experiences and content, which in turn depends on the opportunities, 

experiences and content contributed by our users. We believe that one of our competitive 

advantages is the real-time business and consumer applications, experiences, opportunities and 

content on Wormhole, and that access to these is one of the main reasons users will use Wormhole. 

Our ability to expand into new international markets depends on the availability of relevant local 

business and consumer applications, experiences, opportunities and content on Wormhole in those 

markets. We seek to foster a broad and engaged user community. If users do not contribute 

applications, experiences, opportunities and content to Wormhole, and we are unable to provide 

users with valuable applications, experiences, opportunities and, we may not be able to increase 

our user base and user engagement may decline. Additionally, if we are not able to address user 

concerns regarding the safety and security of our products and services or if we are unable to 

successfully prevent abusive or other hostile behavior on our platform, the size of our user base 

and user engagement may decline. 

 

Our products and internal systems rely on software that is highly technical, and if it contains 

undetected errors, our business could be adversely affected. 
 

Our products and internal systems rely on software that is highly technical and complex. In 

addition, our products and internal systems depend on the ability of our software to store, retrieve, 

process, and manage immense amounts of data. Our software has contained, and may now or in 

the future contain undetected errors, bugs, or vulnerabilities. Some errors in our software may only 

be discovered after the code has been released for external or internal use. Errors or other design 

defects within our software may result in a negative experience for users and marketers who use 

our products, delay product introductions or enhancements. Any errors, bugs, or defects discovered 

in our software could result in damage to our reputation or loss of users, which could adversely 

affect our business. 

 

User growth and engagement depend upon effective interoperation with operating systems, 
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networks, devices and standards that we do not control. 
 

We intend to make our products and services available across a variety of operating systems and 

through App Stores and websites. We are dependent on the interoperability of our products and 

services with popular devices, desktop and mobile operating systems and web browsers that we 

do not control, such as iOS and, upon development, Android. Any changes in, or restrictions 

imposed by, such systems or infrastructure platforms, devices or web browsers that impair the 

functionality of our current or proposed products and services or give preferential treatment to 

competitive products or services could adversely affect usage of our products and services. Further, 

if the number of platforms for which we develop our product expands, it will result in an increase 

in our operating expenses. In addition, because our users access our products and services through 

mobile devices, we are particularly dependent on the interoperability of our products and services 

with mobile devices, operating systems and data delivery of mobile carriers. We may not be 

successful in developing relationships with key participants in the mobile industry or in developing 

products or services that operate effectively with these operating systems, networks, devices, and 

standards. In the event that it is difficult for our users to access and use our products and services 

on their mobile devices, our user growth and engagement could be materially harmed. 

 

Our business depends on continued and unimpeded access to our products and services by our 

user, businesses and advertisers through their mobile devices. Wormhole user growth and 

engagement on mobile devices depend upon effective operation with mobile operating systems, 

networks, and standards that we do not control. 

 

There is no guarantee that popular mobile devices will continue to feature Wormhole, or that 

mobile device users will continue to use Wormhole rather than competing products. We are 

dependent on the interoperability of Wormhole with popular mobile operating systems that we do 

not control, such as iOS and, upon development, Android, and any changes in such systems and 

terms of service that degrade our products' functionality, give preferential treatment to competitive 

products. Additionally, in order to deliver high quality mobile products, it is important that our 

products work well with a range of mobile technologies, systems, networks, and standards that we 

do not control. We may not be successful in developing relationships with key participants in the 

mobile industry or in developing products that operate effectively with these technologies, 

systems, networks, or standards. The failure of access to the Internet infrastructure through mobile 

devices that we or our users rely on, even for a short period of time, could undermine our operations 

and harm our operating results. In the event that it is more difficult for our users to access and use 

Wormhole on their mobile devices, or if our users choose not to access or use Wormhole on their 

mobile devices or use mobile products that do not offer access to Wormhole, our user growth and 

user engagement could be harmed. 

 

We operate in a new and rapidly changing industry and our success will depend on our ability 

to adapt to changes in the industry.   
 

The mobile game industry, through which we derive substantially all of our revenue, is a relatively 

new and rapidly evolving industry. The growth of the mobile gaming industry and the level of 

demand and market acceptance of Wormhole are subject to a high degree of uncertainty. Our future 

operating results will depend on numerous factors affecting the mobile game industry, many of 

which are beyond our control, including: 
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• our ability to extend our brand and games to mobile platforms and the timing and success 

of such mobile game launches; 

• our ability to maintain the popularity of Wormhole on Google, iOS, Amazon and other 

platforms; 

• our ability to effectively monetize Wormhole on mobile devices and across multiple 

platforms and devices; 

• our ability to maintain technological solutions and employee expertise to rapidly respond 

to continuous changes in mobile platforms and mobile devices; 

• our ability to maintain technological solutions and employee expertise to rapidly respond 

to changes in consumer demand for games on new gaming platforms; 

• changes in consumer demographics and public tastes and preferences; 

• the availability and popularity of other forms of entertainment; 

• the worldwide growth of mobile devices and the rate of any such growth; and 

• general economic conditions, particularly economic conditions adversely affecting 

discretionary consumer spending. 

 

Security breaches, viruses and hacking attacks could harm our business, reputation, brand and 

results of operations. 

 

Security breaches, malware and hacking attacks have become more prevalent in our industry, and 

may occur on our systems in the future. Any security breach caused by hacking, which involves 

efforts to gain unauthorized access to information or systems, or to cause intentional malfunctions 

or loss or corruption of data, software, hardware or other computer equipment, and the inadvertent 

transmission of computer viruses could harm our business, financial condition and operating 

results. We may experience hacking attacks of varying degrees from time to time, including denial-

of-service attacks.  

 

 In addition, our technology involves the storage and transmission of user personal information in 

our facilities and on our equipment, networks and corporate systems run by us or managed by 

third-parties including Google, Apple, Amazon and Facebook. Security breaches of our systems 

or third-parties on whom we rely could expose us to litigation, remediation costs, increased costs 

for security measures, loss of revenue, damage to our reputation and potential liability. Our player 

data, corporate systems, third party systems and security measures may be breached due to the 

actions of outside parties, employee error, malfeasance, a combination of these, or otherwise, and, 

as a result, an unauthorized party may obtain access to our data, our players' data or our advertiser's 

data. Additionally, outside parties may attempt to fraudulently induce employees or players to 

disclose sensitive information in order to gain access to our players' data or our advertiser's data. 

We must continuously examine and modify our security controls and business policies to address 
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the use of new devices and technologies enabling players to share data and communicate in new 

ways, and the increasing focus by our players and regulators on controlling and protecting user 

data. 

 

If an actual or perceived breach of our security occurs, the market perception of the effectiveness 

of our security measures could be harmed, we could lose users and advertisers, and we could suffer 

significant legal and financial exposure due to such events or in connection with remediation 

efforts, investigation costs or penalties, changed security and system protection measures. Any of 

these actions could have a material and adverse effect on our business, reputation and operating 

results. 

 

To effectively manage our business and operations, we will need to continue spending 

significant resources to improve our technology infrastructure, our operational, financial and 

management controls, and our reporting systems and procedures. 

 

Our technology infrastructure is critical to the performance of certain of our technologies and user 

satisfaction within Wormhole. These our product runs on complex distributed systems, or what is 

commonly known as cloud computing. We do not own, operate and maintain the primary elements 

of these systems, but instead these systems are operated by third parties that we do not control and 

which would require significant time and potential expense to replace. We may experience service 

disruptions, outages and other performance problems due to a variety of factors, including 

infrastructure changes, human or software errors and capacity constraints. A failure or significant 

interruption in Wormhole service would harm our reputation and operations. To the extent we do 

not effectively address capacity constraints, upgrade our systems as needed and continually 

develop our technology and network architecture to accommodate increasing traffic, our business 

and operating results may suffer. 

 

To effectively manage our business and operations, we will need to continue to focus on spending 

significant resources to improve our technology infrastructure, our operational, financial and 

management controls, and our reporting systems and procedures by, among other things:  

monitoring and updating our technology infrastructure to maintain high performance and minimize 

down time; monitoring our internal controls to ensure timely and accurate reporting of all of our 

operations. 

 

These enhancements and improvements will require capital expenditures and allocation of 

valuable management and employee resources. 

 

If we fail to effectively manage our human resources, our business may suffer. 

  

Our ability to compete and grow depends in large part on the efforts and talents of our employees 

and executives. Our success depends in a large part upon the continued service of our senior 

management team. The loss of any of the members of senior management could harm our business. 

  

In addition, our ability to execute our strategy depends on our continued ability to identify, hire, 

develop motivate and retain highly skilled designers, product managers and engineers. These 

professionals are in high demand, and we will need to devote significant resources to identifying, 
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recruiting, training, successfully integrating and retaining them. Any significant turnover will 

place significant demands on our management and our operational, financial and technological 

infrastructure. 

 

Our business is subject to a variety of other U.S. and foreign laws, many of which are unsettled 

and still developing and which could subject us to claims or otherwise harm our business. 

  

We are subject to a variety of laws in the United States and abroad, including state and Federal 

laws regarding consumer protection, electronic marketing, protection of minors, data protection, 

competition, taxation, intellectual property, export and national security, that are continuously 

evolving and developing. The scope and interpretation of the laws that are or may be applicable to 

us are often uncertain and may be conflicting, particularly laws outside the United States. There is 

a risk that these laws may be interpreted in a manner that is not consistent with our current 

practices, and could have an adverse effect on our business. For example, laws relating to the 

liability of providers of online services for activities of their users and other third parties are 

currently being tested by a number of claims, including actions based on invasion of privacy and 

other torts, unfair competition, copyright and trademark infringement, and other theories based on 

the nature and content of the materials searched, the ads posted or the content provided by users.  

 

It is also likely that as our business grows and evolves and our technology is available in a greater 

number of countries, we will become subject to laws and regulations in additional jurisdictions. 

We are potentially subject to a number of foreign and domestic laws and regulations that affect the 

offering of certain types of content, such as that which depicts violence, many of which are 

ambiguous, still evolving and could be interpreted in ways that could harm our business or expose 

us to liability. In addition, there are ongoing academic, political and regulatory discussions in the 

United States and other jurisdictions regarding whether social casino applications should be 

subject to a higher level or different type of regulation than other mobile game applications and, if 

so, what this regulation should include. 

 

There is a potential negative effect of future CIFUS review of transactions. 

 

New rules implementing the Foreign Investment Risk Review Modernization Act of 2018, which 

took effect in February 2020 expanded the ability of the interagency Committee on Foreign 

Investment in the United States, or CFIUS, to review transactions based on the degree of control 

of a foreign investor or government. The primary focus of a CFIUS review will be transactions 

involving critical technology and infrastructure or operations that collect sensitive personal data 

on U.S. citizens and the degree of foreign control of those arrangements.  We cannot predict if or 

how these new rules might be applied to our business in the future but the interpretation and 

application of these rules could impact the Company’s ability to attract investment and its future 

business development may be negatively affected. 

 

Public health epidemics or outbreaks, such as COVID-19, could materially and adversely 

impact our business. 

 

In December 2019, a novel strain of coronavirus (COVID-19) emerged in Wuhan, Hubei Province, 

China. While initially the outbreak was largely concentrated in China and caused significant 
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disruptions to its economy, it has now spread to several other countries and infections have been 

reported globally. 

 

Because COVID-19 infections have been reported throughout the United States, certain federal, 

state and local governmental authorities have issued stay-at-home orders, proclamations and/or 

directives aimed at minimizing the spread of COVID-19. Additional, more restrictive 

proclamations and/or directives may be issued in the future. As a result, our business may be unable 

to operate, or to operate efficiently resulting in lost productivity and potential lost revenue. 

 

The ultimate impact of the COVID-19 pandemic on the Company’s operations is unknown and 

will depend on future developments, which are highly uncertain and cannot be predicted with 

confidence, including the duration of the COVID-19 outbreak, new information which may 

emerge concerning the severity of the COVID-19 pandemic, and any additional preventative and 

protective actions that governments, or the Company, may direct, which may result in an extended 

period of continued business disruption, reduced customer traffic and reduced operations. Any 

resulting financial impact cannot be reasonably estimated at this time but is anticipated to have a 

material adverse impact on our business, financial condition and results of operations.  

Management expects that all of business will be impacted to some degree, but the significance of 

the impact of the COVID-19 outbreak on the Company’s business and the duration for which it 

may have an impact cannot be determined at this time. 

 

The impact of the ongoing economic downturn is uncertain and could harm our company and 

our customers, which could result in lower than expected revenues and growth. 

The economic downturn being experienced throughout the world and particularly in the United 

States could have a material adverse effect on our business.  We are uncertain about the actual 

impact the downturn will have on our company.  We can give no assurance that the current 

economic downturn will not harm our business and any effect would likely result lower than 

expected revenues, which would have a material adverse effect on our business.   

The Company has certain deficiencies in its organizational and business processes 

As a development stage company, we lack fully developed financial, human resources, finance 

and related business processes. This could result in certain deficiencies in internal controls that 

may be construed as “material weaknesses”. A “material weakness” in internal control over 

financial reporting is one or more deficiencies in process that create a reasonable possibility that a 

material misstatement of a company’s annual or interim financial statements will not be prevented 

or detected on a timely basis. We also cannot predict that there will be no additional material 

weaknesses in future periods. If we do not maintain effective controls and procedures, our financial 

results could be reported inaccurately or in an untimely fashion, which could adversely affect 

investors’ confidence in our internal controls and our company. 

Management may lack ability to successfully manage growth 

Company management may not be able to effectively manage its growth and expansion or 

implement its business strategies, in which case our business and results of operations may be 

materially and adversely affected. 
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The expected growth of our business, if it occurs, will place increased demands on our 

management, operational and administrative resources. These increased demands and operating 

complexities could cause us to operate less effectively, which, in turn, could cause a deterioration 

in our financial performance and negatively impact growth. Any planned growth will also require 

that we continually monitor and upgrade our management information and other systems, as well 

as our infrastructure. 

There can be no assurance that we will be able to grow our business and achieve our goals. Even 

if we succeed in establishing new strategic partnerships and obtaining new customers or licensees 

of its technology, we cannot assure that we will achieve planned revenue or profitability levels in 

the time periods estimated, or at all. If any of these initiatives fails to achieve or is unable to sustain 

acceptable revenue and profitability levels, we may incur significant costs. 

We do and will face intense competition. 

 

Competition in the markets in which we intend to compete is intense. We will face competition 

from existing companies, and additional competitors may enter the market in the future. Some of 

these competitors may have longer operating histories and significantly greater financial, 

technical, marketing and other resources than we have. These competitive pressures may result 

in price reductions, reduced margins and loss of market share. 

 

Intellectual Property Risks Related to Our Business 

 

Uncertainty of patents and proprietary technology rights. 

 

Our success will depend, in part, on our ability to obtain patents and protect trade secrets. We have 

gained patent protection on certain of our technologies and will continue to apply for patent 

protection for certain other technologies that we have developed or may develop in the future. 

There can be no assurance that any patents will be issued as a result of such patent applications or 

that issued patents will provide us with significant protection against competitors. Similarly, no 

assurance can be given that other parties will not be issued patents which will prevent, limit or 

interfere with one or more of the our products, or will require licensing and the payment of 

significant fees or royalties by us to such third parties in order to enable us to conduct our business. 

We also rely upon unpatented proprietary technology, know-how and trade secrets. We seek to 

protect our trade secrets and proprietary know how, in part, through confidentiality agreements 

with our employees, consultants, advisors, and commercial partners. No assurance can be given 

that these confidentiality agreements will provide adequate protection of our know-how and trade 

secrets. 

 

If we are unable to protect our intellectual property effectively, our business would be harmed. 

 

We rely on patent protection as well as trademark, copyright, trade secret and other intellectual 

property rights protection and contractual restrictions to protect our proprietary technologies, all 

of which provide limited protection and may not adequately protect our rights or permit us to gain 

or keep any competitive advantage. If we fail to protect our intellectual property, third parties may 

be able to compete more effectively against us and we may incur substantial litigation costs in our 

attempts to recover or restrict use of our intellectual property. 
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We apply for patents covering our products and technologies and uses thereof, as we deem 

appropriate, however we may fail to apply for patents on important products and technologies in 

a timely fashion or at all, or we may fail to apply for patents in potentially relevant jurisdictions.  

 

We have 7 patents granted or allowed and further pending patents. It is possible that none of our 

pending patent applications will result in issued patents in a timely fashion or at all, and even if 

patents are granted, they may not provide a basis for intellectual property protection of 

commercially viable products, may not provide us with any competitive advantages, or may be 

challenged and invalidated by third parties. It is possible that others will design around our current 

or future patented technologies. We may not be successful in defending any challenges made 

against our patents or patent applications. Any successful third-party challenge to our patents could 

result in the unenforceability or invalidity of such patents and increased competition to our 

business. The outcome of patent litigation can be uncertain and any attempt by us to enforce our 

patent rights against others may not be successful, or, if successful, may take substantial time and 

result in substantial cost, and may divert our efforts and attention from other aspects of our 

business.  Changes in either the patent laws or in interpretations of patent laws in the United States 

or other countries may diminish the value of our intellectual property. We cannot predict the 

breadth of claims that may be allowed or enforced in our patents or in third-party patents. 

 

We also apply for trademark registration covering our brands as we deem appropriate, however 

we may fail to apply for trademark protection in a timely fashion or at all, or we may fail to apply 

in potentially relevant jurisdictions. It is possible that some or all our pending trademark 

applications registered, and even if registered, they may not provide an adequate basis for 

intellectual property protection of our brands, may not provide us with any competitive advantages, 

or may be challenged and invalidated by third parties. 

 

In addition to pursuing patents on our technology and trademark s on our brands, we take steps to 

protect our intellectual property and proprietary technology by entering into agreements, including 

confidentiality agreements, non-disclosure agreements and intellectual property assignment 

agreements, with our employees, consultants, academic institutions, corporate partners and, when 

needed, our advisors. Such agreements may not be enforceable or may not provide meaningful 

protection for our trade secrets or other proprietary information in the event of unauthorized use 

or disclosure or other breaches of the agreements, and we may not be able to prevent such 

unauthorized disclosure. If we are required to assert our rights against such party, it could result in 

significant cost and distraction. 

 

Third parties may assert ownership or commercial rights to inventions we develop. 

 

Third parties may in the future make claims challenging the inventorship or ownership of our 

intellectual property. For example, third parties that have been introduced to or have benefited 

from our inventions may attempt to replicate or reverse engineer our products and circumvent 

ownership of our inventions. In addition, we may face claims that our agreements with employees, 

contractors, or consultants obligating them to assign intellectual property to us are ineffective, or 

in conflict with prior or competing contractual obligations of assignment, which could result in 

ownership disputes regarding intellectual property we have developed or will develop and interfere 



 
 
 

29  

with our ability to capture the commercial value of such inventions. 

 

Litigation may be necessary to resolve an ownership dispute, and if we are not successful, we may 

be precluded from using certain intellectual property, or may lose our exclusive rights in that 

intellectual property. Either outcome could have an adverse impact on our business. 

 

Third parties may assert that our contractors or consultants have wrongfully used, disclosed 

or misappropriated their intellectual property, confidential information or trade secrets. 

 

We may be subject to claims that we or our, consultants or independent contractors have 

inadvertently or otherwise used or disclosed intellectual property, including trade secrets or other 

proprietary information, of a former employer or other third parties. Litigation may be necessary 

to defend against these claims. If we fail in defending any such claims, in addition to paying 

monetary damages, we may lose valuable intellectual property rights or personnel. Even if we are 

successful in defending against such claims, litigation could result in substantial costs and be a 

distraction to management and other employees. 

 

Changes in patent law may negatively affect us. 

 

Our success is heavily dependent on intellectual property rights, particularly patents. Obtaining 

and enforcing patents involves technological and legal complexity, and obtaining and enforcing 

patents is costly, time-consuming and the outcomes are uncertain. We could become subject to 

new government laws and regulations, which could negatively affect our business, our operating 

results and the financial condition of our company, such as, for example, (i) changes in patent laws 

or regulations in U.S. or in other countries; (ii) changes in data exclusivity laws or regulations in 

U.S. or in other countries; (iii) or changes in the interpretation of laws and regulations by the 

courts. Any of these events could have a material adverse effect on our profitability and financial 

condition. 

 

Risk Factors Relating to Owning Our Securities 

 

Our securities are restricted securities and cannot be transferred freely. Our company’s 

securities are not listed on any exchange or on the over-the-counter market and are very illiquid. 

Our securities cannot be transferred without complying with all applicable restrictions on 

transfer. 

 

An investment in our company is a long-term commitment. There are substantial restrictions on 

the transferability of our securities. 

 

In addition, there is no public market for our securities and such a public market may never 

develop. The securities are not registered under the Securities Act of 1933 and, therefore, cannot 

be resold unless they are later registered or unless an exemption from registration is available. 

 

Rule 144 under the Securities Act of 1933 permits limited public resale of unregistered securities 

if certain conditions are satisfied. These conditions include, among other things, (i) the resale 

occurring not less than six months after the holder has acquired and made full payment for the 
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security, (ii) the availability of certain public information about the issuer, and (iii) in the case of 

an affiliate, or of a non-affiliate who has held the security less than one year, (a) the sale being 

made through a broker in an unsolicited “broker’s transaction” or in a transaction directly with a 

market maker and (b) the amount of securities being sold in any three-month period not exceeding 

certain specified limitations. The information required for Rule 144 to apply is not currently 

available and may not be available in the future. 

 

Investing in private placements like this offering involves significant risks not present in 

investments in public offerings. 

 

Investing in private placements involves a high degree of risk. Securities sold through private 

placements are typically not publicly traded and, therefore, are less liquid. Additionally, investors 

may receive restricted stock that may be subject to holding period requirements. 

 

Companies seeking private placement investments tend to be in earlier stages of development and 

have not yet been fully tested in the public marketplace. Investing in private placements requires 

high risk tolerance, low liquidity concerns, and long-term commitments. Investors must be able to 

afford to lose their entire investment. Investment products are not FDIC insured, may lose value, 

and there is no bank guarantee. 
 
 

Our CEO has control over key decision making as a result of his control of a majority of   

the voting power of our outstanding capital stock. 
 

Curtis Hutten, our CEO, is able to exercise voting rights with respect to a majority of the voting 

power of our outstanding capital stock and therefore has the ability to control the outcome of 

matters submitted to our stockholders for approval, including the election of directors and 

potentially any merger, consolidation, or sale of all or substantially all of our assets. This 

concentrated control could delay, defer, or prevent a change of control, merger, consolidation, or 

sale of all or substantially all of our assets that our other stockholders may support, or conversely 

this concentrated control could result in the consummation of such a transaction that our other 

stockholders do not support. This concentrated control could also discourage a potential investor 

from acquiring our Class A common stock, which has limited voting power relative to the Class B 

common stock. In addition, Mr. Hutten has the ability to control the management and major 

strategic investments of our company as a result of his position as our CEO and his ability to 

control the election or replacement of our directors. In the event of his death, the shares of our 

capital stock that Mr. Hutten owns will be transferred to the persons or entities that he has 

designated. As a board member and officer, Mr. Hutten owes a fiduciary duty to our stockholders 

and must act in good faith in a manner he reasonably believes to be in the best interests of our 

stockholders. As a stockholder, even a controlling stockholder, Mr. Hutten is entitled to vote his 

shares in his own interests which may not always be in the interests of our stockholders generally. 

 

The Series A Preferred stock of the company has certain rights, preferences, and protections 

as provided in the Second Amended and Restated Certificate of Incorporation. 
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While the Series B Preferred stock ranks superior to the Series A Preferred, the Series A 

Preferred stock enjoys certain rights, preferences, and protections. These Series A Preferred 

rights, preferences, and protections require the consent of a majority of the holders of the Series 

A Preferred to certain specified corporate actions, including, but not limited to (i) amending the 

Certificate of Incorporation or the Bylaws of the company if such action would negatively affect 

the Series A Preferred, or (ii) authorizing, creating or issuing shares of any class or series of 

stock superior to the Series A Preferred.  All Series A Preferred rights, preferences, and 

protections are fully set forth in the Second Amended and Restated Certificate of Incorporation, 

attached hereto as Exhibit B.  If the Board of Directors were to determine that one or more of the 

identified corporate actions requiring such Series A Preferred consent was in the best interest of 

the company, but the company was unable to obtain the required consent, then the company 

would be unable to take the proposed action(s) and that could have an adverse impact on our 

business. 

The offering price in this offering may not represent the value of our securities. 

 

The price of the securities being sold in this offering has been determined based on a number of 

factors and does not necessarily bear any relationship to our book value, assets, operating results 

or any other established criteria of value. Prices for our securities may not be indicative of the fair 

market value of our securities now or in the future. 

 

Management has discretion over proceeds of the offering. 

 

We expect to use the net proceeds of this offering, over time, for general corporate purposes, 

including working capital. However, we have no current specific plans for the net proceeds of this 

Offering other than as outlined under “Use of Proceeds”. As a result, our management will have 

the discretion to allocate the net proceeds to uses that investors may not deem desirable.   

There can be no assurance that the net proceeds can or will be invested to yield a significant return. 

 

 

Investors in this offering will experience immediate and substantial dilution. 

 

The offering price of 1.12 per unit is substantially higher than the net tangible book value per share 

of our common stock immediately following this offering. Therefore, if you purchase Series B 

Preferred Stock in the offering, you will experience immediate and substantial dilution in net 

tangible book value per underlying share of common stock in relation to the price that you paid 

for your Series B Preferred Stock. Accordingly, if we were liquidated at our net tangible book 

value, you would not receive the full amount of your investment. See “DILUTION.” 

 

The company will require additional capital. 

 

We will require significant additional capital to continue or to expand our operations.  We can give 

no assurance that revenues from operations will generate cash flow sufficient to finance our 

operations and growth.  If demand for our technologies is significantly greater or less than what 

we currently anticipate, or if expenditures exceed our expectations, we will require additional 
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financing in the near future, notwithstanding the sale of all of the Series B Preferred  Shares in this 

offering, of which we can give you no assurance.   

 

We can give you no assurance that additional financing will be available on terms acceptable to 

us, or at all.  If adequate funds are not available, or are not available on acceptable terms, we may 

be unable to produce our systems, expand our sales and marketing capabilities or to otherwise 

respond to unanticipated competitive pressures.  We do not currently have arrangements for that 

financing and may not be able to obtain it when needed, or at all.  We may also be required to 

delay or scale back our development or marketing activities or cease operations.  If the Company 

is unable to obtain additional financing, it may be forced to cease operations and investors in the 

Offering may lose their entire investment. 

 

It is currently estimated that the sale of the Series B Preferred Shares in this Offering should 

provide necessary working capital to fund the Company’s operations for approximately 18   

months, although such a time frame may be adjusted upward or downward based on Risk Factors 

detailed in the Offering Documents.  There can be no assurance that proceeds from this offering 

and future cash flows will be sufficient to fund the Company’s future operations through the end 

of 2021.  The Company may seek additional capital from available sources, including banks and 

other financial institutions, private debt, and through additional private placements. Such financings 

would likely be dilutive to investors in the Offering.  The Company’s ability to raise additional 

capital may depend in part on its success in marketing and developing distribution relationships, and 

attracting strategic partners.  There is no assurance whatsoever that additional financing will be 

available in the amounts or at the times required, or if it is, on terms acceptable or favorable to the 

Company   

 

The selected financial data that we provided to you in this Memorandum are in summary form, 

not audited or reviewed by an independent accounting firm and were not prepared in 

accordance with U.S. Generally Accepted Accounting Principles, or GAAP. Accordingly, your 

decision to make an investment in our company should not be based upon this summary 

information in this Memorandum because we believe that if the financial statements were 

audited or reviewed and were not in summary form as presented, then many material 

adjustments may be required to conform the financial statements to U.S. GAAP. 

 

We have not provided you with audited or reviewed financial statements or audited or reviewed 

balance sheets reviewed by outside auditors. In addition, our company is not required to provide 

you with financial information concerning our company to which the investors may use in 

analyzing an investment in our company. Therefore, your decision to make an investment in our 

company must be based upon the other information provided to you in our private placement 

documents without full financial statement information and therefore, the limited information 

provided in this Memorandum with which investors will make an investment decision may not 

completely or accurately represent the financial condition of our company. 

 

The selected financial data included in the Memorandum is in summary form and was prepared by 

management and does not present information in accordance with GAAP. For example, 

adjustments related to year-end or quarter-end cutoffs and non-cash stock compensation charges 

are not included in the financial statements. 
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As a result, GAAP financial statements for our company may differ in material and adverse 

respects compared to the selected financial data that is provided. 

 

Furthermore, as a private company, we are not required to provide you with annual audited 

financial statements or quarterly unaudited financial statements. 

 

The financial projections in this Memorandum are highly speculative and there is no assurance 

that the projections will be achieved. 

 

The financial projections included in this Memorandum and all other materials or documents 

supplied by us should be considered speculative and are qualified in their entirety by the 

assumptions, information and risks disclosed therein and in this Memorandum. The financial 

projections have not been prepared based upon certified public accounting standards and have not 

been reviewed by an independent accountant. The assumptions and facts upon which such 

projections are based are subject to variations that may arise as future events actually occur. The 

financial projections included herein are based on assumptions made by us regarding future events. 

There is no assurance that actual events will correspond with these assumptions. Actual results for 

any period may or may not approximate such financial projections. Potential investors are advised 

to consult with their tax and business advisors concerning the validity and reasonableness of the 

factual, accounting and tax assumptions. Neither we nor any other person or entity makes any 

representation or warranty as to the future profitability of an investment in our securities. 

 

There can be no assurance of an initial public offering or any other liquidity event. 

 

An investment in the securities involves a very high degree of business and financial risk that can 

result in substantial losses. No assurance can be given that an initial public offering or other 

liquidity event will be consummated or that, if consummated, it would result in increased value 

of the securities sold in this offering. 

 

The impact of the ongoing economic downturn is uncertain and could harm our company and 

our customers, which could result in lower than expected revenues and growth. 

The economic downturn being experienced throughout the world and particularly in the United 

States could have a material adverse effect on our business.  We are uncertain about the actual 

impact the downturn will have on our company.  We can give no assurance that the current 

economic downturn will not harm our business and any effect would likely result in deferred or 

cancelled projects and lower than expected revenues, which would have a material adverse effect 

on our business.   
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OUR BUSINESS 

 

 

Company Wormhole Labs Inc.™ has developed and patented a globally scalable new 

technology platform called Wormhole™, which allows people and businesses 

anywhere in the world to ‘teleport’ to each other to interact, socialize, play and shop, 

as if they are actually present and physically walking around anywhere in the world.   

                                 Wormhole is solving pain points exacerbated by COVID-19 in numerous multi-

billion dollar markets. The technology has been tested in over 100 countries across 

over 24,000 users who adopted the product virally to broadcast live (which garnered 

press in the LA Times regarding the Ferguson protests) and drive commerce. 

Environment captures are currently happening in the top 100 mobile usage countries 

(sans China and North Korea) which makes up 98% of the addressable market. The 

Company has a world-class executive team from Facebook and Microsoft, who 

oversaw the marketing launch of Microsoft Windows and the rapid user adoption of 

Facebook Gaming. 

 

 

 
 

                          

 Users simply scan the area around them with their phone. This creates a 10D (10-

dimensional) volumetric capture of the area around them that shows new points of 

interaction, including other avatars (users), businesses, and interactive objects. 
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Video of volumetric capture: https://www.youtube.com/watch?v=X9_oWfWVxto 

 

Wormhole Labs partnered with Twitch (Amazon’s Gaming subsidiary) to introduce 

the Wormhole platform to the gamer and influencer market at TwitchCon 2019 with 

great success, signing up an audience reach of over 200 million users via 17,000+ 

influencers. 

 

Wormhole’s patent-protected technology is now entering the commercialization 

phase.  Wormhole’s technology platform addresses numerous business-to-consumer 

and business-to-business pain points in multi-billion dollar industries, including 

https://www.youtube.com/watch?v=X9_oWfWVxto
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social media, gaming, distance learning, travel, sports and entertainment, events, real 

estate,  sports, news, medical and distance health, logistics, and industry conventions. 

By implementing a ‘SDK’ (software developer kit), industries can create value on the 

platform without requiring Wormhole to scale development resources. Wormhole has 

already been approached by leading brands in these industries regarding this 

technology. 
 

                                     
 

Wormholing™ addresses a global opportunity. The Problem: Billions of people are 

isolated with no “human-like” scalable technology to feel truly present and social 

with other people: The Solution: Wormholing allows billions of people who are 

isolated to feel truly present and social with other people as if they are physically 

there. 

 

The initial platform launch is in the massive and growing gaming industry, 

connecting gamers of all types and games together in a manner that they have been 

waiting for -- as avatars.    

                 

                        Wormhole sees further B2C opportunities in virtual socializing amongst students, 

dating, and virtual live events.  In addition, Wormhole has an exciting presence in 

India with influencer deals in place with prominent gaming and social influencers as 

well as an esports gaming facility in Vadodara, India.  With a presence in the United 

States and India, the two largest English-speaking markets in the world, Wormhole 

is poised for substantial growth.   

 

The Company is a Delaware “C” corporation formed in 2012, which has amassed a 

significant patent portfolio and a management team of key industry executives from 

Microsoft, Facebook, and Activision-Blizzard Entertainment.   The management 

team has a proven track record including recent exits of approximately half a billion 

dollars and accomplishments including: naming, branding and leading the marketing 

launch of Microsoft Windows; developing the first LIVE streaming platform 
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(VivaVision with Verizon) on mobile phones and then scaling it to an audience reach 

of 200 million; building two of the worlds’ largest influencer networks at Fullscreen 

and Studio71 leading to successful exits with AT&T/Chernin and ProSieben, 

respectively; as well as developing industry leading games for Blizzard 

Entertainment and Glu Mobile.  

 

Technology Wormhole Labs™ has developed a planet-scalable technology engine that allows 

people and businesses to have a live ‘telepresence’ and be anywhere in the world and 

interact like they are physically there. The Wormhole™ is a cloud-based platform 

and 10D (10-dimensional) mesh of the REAL WORLD that can connect people and 

businesses not possible before, changing how people can socialize, communicate, 

game, play, and shop.  Through AI, Wormhole technology learns what the user likes 

and shows more content to fit their tastes. This new form of social immersive 

communication and interaction provides a solution to pain points in numerous multi-

billion dollar global markets.  

 

Wormhole has also developed and patented a revolutionary technology which allows 

Wormhole users to digitally recreate the world using their smartphones and 

connected devices.  Each user can quickly create a digital representation of their 

surroundings, including AR objects and latent data, which is digitally stitched into 

the Wormhole world.  That space can be customized, turned into a gaming clubhouse, 

or content lounge, or whatever the user desires.  This is a powerful new technological 

advance which the Company believes has enormous value.  

 

 
 

 

Wormhole has a valuable IP portfolio with seven patents granted and multiple broad 

patents in process.  For details on our patents and IP portfolio, please refer to the 

section titled “Intellectual Property” in this document. 

Wormhole users can both interact with people and things in their immediate 
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surroundings and virtually teleport anywhere in the world to stream, chat, play games, 

purchase digital and physical items, and crowdsource.  To see a product 

demonstration, go to wormholelabs.com.  

 

Market(s)  Though Wormhole technology provides potential solutions for many multi-billion 

dollar markets including travel and leisure, dating, real estate, and news, our initial 

target market focuses on the over 2.5 Billion people that play and enjoy socializing 

through games.   

 

During the COVID-19 pandemic, the use of gaming to socialize has risen 

dramatically.  Celebrities, sports stars, and social media influencers have increasingly 

turned to gaming to both enjoy and reach broad audiences, and Wormhole has signed 

up over 17,000 of them with an audience of over 200 million followers.  

 

Of the 2.5 billion people that are currently gaming, 90% are playing to socialize and 

explore. Wormhole is the first and only real-world platform that allows real-life 

interaction, avatar-to-avatar in a way that gamers have been waiting for. 

 

 
 

Gamers have the best understanding of existing in digital worlds as avatars, and are 

therefore a natural fit for an initial target market.  

 

 

http://www.wormholelabs.com/
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There are an estimated 2.5 billion people gaming in the world, 60% using mobile 

phones to game, and among them are the most loyal, profitable and quick-adopting 

(viral) consumers. The global gaming industry has grown to $148.8 billion in annual 

sales. The mobile share of this industry is the largest at $68.2 billion.  The esports 

industry is one of the fastest growing segments in the consumer economy, with total 

worldwide projected esports audience exceeding 400 million in 2019 and 600 million 

by 2022.  
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Rather than directly competing, Wormhole enhances and extends current streaming 

and chat platforms by providing the next level of intimacy between influencers and 

fans.  

 

 

Wormhole provides opportunities for incremental revenue opportunities without 

luring their audience away to a competing video service.  

 

As gamer adoption approaches a point of saturation, Wormhole will take a more 
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mass-market approach onboarding digital-savvy youth markets, working with 

influencers in vlogging, beauty, travel, and traditional Hollywood and music.  

 

The Wormhole™ Technology Engine can be skinned and licensed for multiple 

markets: 

 

● Gamers (Casual to advanced) 

● Completely New & more Intimate Social Interaction 

● Connecting people playing games across the world 

● Distance Shopping/Retail  

● High School/Millennial Social Network 

● Dating 

● Education/Distance Learning 

● Travel and Tourism 

● Entertainment/Sports 

● News 

● Real Estate 

● Shipping & Logistics 

● Medical/Healthcare 

● Legal Cannabis Shopping/Delivery 

● Market Research 

● Sales Force & Enterprise 

● Financial Services 

● Automotive 

● Research and Education 

● Advertising Agencies 

● Philanthropy 

● Training 

 

Horizontal growth is expected to naturally occur in other industries and markets such 

as entertainment, shopping, dating, education and travel. 

 

Marketing 

Strategy Wormhole has signed up influencers with a significant user base, a potential audience 

of over 200 million fans via 17,000+ influencers, that will be utilized for the initial 

rollout. These users will be vested in the program and motivated to build clubhouses 

and use Wormhole as a core monetization platform, particularly as their other content 

platform revenue is decreasing. 
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During COVID-19’s ‘shelter in place’ rules, gaming as a vertical has exploded. The 

Company believes gamers are at home and dying to socialize. Wormhole is taking a 

hyper-vertical approach, providing gamers with a platform they understand, existing 

as avatars while socially connecting, which can expand horizontally with scale to 

include shopping, events, and other daily utilities. 

 

Post-‘shelter in place’, we believe the world of Wormhole will open up as the real 

world opens up. The pent-up demand to socialize will be amplified through 

Wormhole’s technology, allowing users to connect through the app hyper-locally or 

Wormhole to interact in distant locales. 

 

Significant  

Traction Along with Wormhole’s partnership integration with Twitch which represents 

approximately 80% of the game streaming market, major social media influencers 

have signed up and joined Wormhole providing commercialization with influencer 

partners and major platforms potentially reaching hundreds of millions of users. 
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Sustainability  

 

With 7 patents allowed/issued, a series of patents pending, and preparation for 

international filings on our current priority dates, Wormhole Labs has amassed 

significant IP protection with strong allowed claims, and pending claims, that are 

relatively broad for the technological area.  

 

In the opinion of our Intellectual Property Law Firm, Fish IP Law LLP, the allowed 

claims for these matters provide significant value, with the vast implications and 

potential value for multiple uses, industries and market applications.  

 

 With a strong patent portfolio within a growing market offering novel solutions to 

multi-billion dollar industries, Wormhole Labs believes that it is poised to quickly 

gain traction as an essential B2C and B2B interactive solution. 
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Financial Summary 

 

 

We are currently moving into the commercialization phase from our research and development 

phase.  We expect revenue to begin in approximately 90 days from completion of the Series “B” 

Offering.  Our historical financials reflect years of R&D investment which has brought us to the 

commercialization phase.  We believe that given the magnitude of what we have built, our 

inception to date funding of just over $15,000,000 reflects an efficient development process.  

Wormhole Labs, Inc. has provided pro forma financials.  This introduction is an important review 

of the assumptions and methodology utilized in generating the Wormhole projections. 

 

First, Wormhole Labs has a technology stack that can be applied to multiple industries such as 

gaming, news, travel, dating, and training.  However, it is important to note that the first product 

launch will be in gaming (hyper casual, casual and advanced).  These pro forma projections are 

only for the gaming platform.  The additional businesses would be additive to these projections. 

 

Second, the pro forma projections summarize important information:  Projected revenues, user 

acquisition and development expenses, and then a review of the potential value build.  The value 

build sections examine two alternative methods of valuation.  The most commonly used valuation 

benchmark is based on the number of active users and this analysis utilizes the values of $30 and 

$50/user.  Certainly there are myriad examples of growth companies with a Gen Z user base with 

substantially higher per user valuations, but Wormhole is providing a benchmark at $50/user.  In 

addition, emerging growth companies are often benchmarked at a multiple of revenues.  In line 

with industry norms we outline the valuations at 8 and 10 multiple of sales. 

 

Revenue Projections 

 

One of the key elements of revenue projections is Average Revenue per User (ARPU).  It is well 

known that the gaming area is one of the highest spending segments and that micro transactions 

are endemic to the industry.  Real and virtual merchandise, gaming tips, prize crowdsourcing, and 

avatar embellishments are all well entrenched in the gaming world with transaction values running 

between $0.99 and $9.99.  In our projections, we have taken a relatively conservative approach 

that in the first year, the ARPU is only $1.52/user, and year two is $3.86/user.  This slowly builds 

up to an ARPU figure more in line with successful social and gaming platforms. 
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Calendar Year 2020(1) 2021 2022 2023 2024

B2C Business Summary

Global Gamers ( Hyper-Casual to Casual to Advanced) 2,341,000,000 2,471,000,000 2,600,000,000 2,725,000,000 2,834,000,000

Global Gamers All Types

   Projected Number of Users 4,950,000 11,497,500 22,200,000 33,000,000 44,100,000

   Average Revenue per User $1.52 $3.86 $4.80 $6.04 $7.21

PROJECTED REVENUE

Total Revenue 7,503,476 44,325,433 106,603,263 199,183,050 317,854,755

User Acquisition and Marketing Expense 4,062,761 10,324,407 11,995,245 19,938,729 29,839,107

Research and Development 1,750,348 4,432,543 10,660,326 19,918,305 31,785,476

COGS-Data, Broadcasting 4,128,250 24,177,825 49,535,325 81,144,000 113,337,000

Operating Expenses 2,482,354 3,944,698 4,649,069 5,099,880 5,539,966

EBITDA (4,920,236) 1,445,960 29,763,298 73,082,136 137,353,207

  

Valuation Metrics
 

Value - Multiple of Sales

8X $60,027,808 $354,603,466 $852,826,104 $1,593,464,400 $2,542,838,040

10X $75,034,760 $443,254,332 $1,066,032,630 $1,991,830,500 $3,178,547,550

20X $150,069,520 $886,508,664 $2,132,065,260 $3,983,661,000 $6,357,095,100

Value - per User

$30 per User $148,500,000 $344,925,000 $666,000,000 $990,000,000 $1,323,000,000

$50 per User $247,500,000 $574,875,000 $1,110,000,000 $1,650,000,000 $2,205,000,000

$100 per User $495,000,000 $1,149,750,000 $2,220,000,000 $3,300,000,000 $4,410,000,000

(1)  Results for a partial year in 2020 are from March 1 through December 31
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Intellectual Property  

 

The following section “Intellectual Property” is a summary from our Intellectual Property Law 

Firm, Fish IP Law, LLP:  

 

With 7 patents allowed/issued, a series of patents pending, and preparation for international 

filings on our current priority dates, Wormhole Labs has amassed significant IP protection with 

strong allowed claims, and pending claims, that are relatively broad for the technological area.   

 

In the opinion of our Intellectual Property Law Firm, Fish IP Law LLP, the allowed claims for 

these matters provide significant value, with the vast implications and potential value for multiple 

uses, industries and market applications.  As the applications are directed to inventions in newly 

emerging technological spaces, the market has yet to fully explore and capture the methods and 

systems of communication in the walkabout/virtual/augmented/extended reality space especially 

when combined with 5G and AI.  In addition, the hardware in the space is rapidly developing 

with significant improvements to the technology arising frequently, potentially further enhancing 

the value of Wormhole’s technology. 

 

To capitalize on Wormhole’s early timing in entering the walkabout reality, enhanced digital 

commerce, enhanced geo spatial digital creation systems, and enhanced communications systems 

space, we have intentionally avoided narrowly focusing on just gaming or social media 

applications.   

 

Instead, Wormhole’s IP strategy focuses on core technological infrastructure and software 

developments that are broadly applicable to many different uses for walkabout reality enhanced 

systems and live feed aggregation systems.   

 

In doing so, Wormhole’s portfolio aims to provide value across a broader range of technologies 

by opening up monetization opportunities either directly (e.g., moving into a new technology 

space) or indirectly (e.g., licensing technology to companies).  Wormhole’s progress in achieving 
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this goal is evidenced by the allowance of the matters detailed below, which are not necessarily 

limited to a specific technological environment. 

 

 

 

Allowed and Issued Wormhole Patent Applications 

 

Context-Linked Messaging Interfaces 

 (102271.0025US – US Patent No. 10,554,596) 

Summary:  

This application describes a context engine that generates a digital, mixed reality, part virtual and 

part real. A participant can then "portal into" the generated reality, and "walkabout" that reality, 

interacting with both virtual and real objects and people.  In some contemplated embodiments, 

participants can even portal from one generated reality to another.  

Analysis:   

The key to Wormhole's technology is providing truly immersive experiences.  Other 

technologies simply stitch together flat images that a user can view in a relatively static manner.  

The claims of this patent go much further, blocking out a foundational aspect in which a user can 

experience actually walking about a stitched-together reality.  Even further, the claims block out 

instances in which the stitched-together reality is a mixed reality; part virtual and part real-world, 

with real people imaged in their actual environments. 
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Representative Figure:  
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Sensortainment Systems and Methods 

(102271.0001US1 – US Patent App. No. 13/912,567) 

Summary:  

An aggregation system acts as a central hub, allowing individual users to direct and receive video 

feeds from cell phones (or other devices) of other users.  Event policies resolve issues of 

payments or other incentives, privacy, commercial uses, etc. 

Analysis:   

For decades news and other video feeds have been controlled by established organizations. More 

recently, smart phones have allowed basically anyone to capture anything at any time.  However, 

without a central hub to aggregate and direct dissemination of the vast amount of such crowd-

sourced information, individuals can't realistically access things that might be of interest to them.  

Nor could individuals reach out to others to capture far away scenes, such as a concert or 

restaurant in a distant city.  The allowed claims of this application recite put a huge road block in 

the path of competitors that might want to compete in this space. 
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Representative Figure: 
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Remote Experience Interface, Systems, and Methods 

(102271.0003US1 – US Patent No. 10,649,613) 

Summary:  

A remote experience system aggregates crowd-sourced video and audio information, and then 

delivers personalized information feeds to individuals, based on their location, focal priorities, 

and desired emotional requirements.   

Analysis:   

In the context of the technology, the US patent office allowed really broad claims for this 

application. Claimed systems use location, focus, and emotion metrics to individualize 

information feeds, and all those characteristics are all important ways of limiting feed 

material.  For example, feeds with undesirable content (e.g., horrifying content) can be avoided 

while feeds with desirable content (e.g., happy content) can be focused on.  Claimed systems 

also broadly address a serious commercial need by providing a conflict resolution system to 

resolve distributor compensation issues.  
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Representative Figure: 
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Product Placement Using Video Content Sharing Community 

(102271.0003US5 – US Patent No. 10,656,781) 

Summary:  

This application describes methods in which multiple individuals can crowd-source recording of 

a live event.  A map is used to dynamically share the different viewpoints of the various 

recording individuals. 

Analysis:   

In typical news coverage of a football game or other event, a person sitting in a control room 

directs aggregation of feeds from different camera angles.  The technology claimed in this patent 

opens up an analogous world for crowd-sourced videos, both for conventional news coverage, 

and also for the much larger world of anyone who streams data. 
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Representative Figure: 
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Mapping Past Content From Providers in Video Content Sharing Community 

(102271.0003US8 – US Patent App. No. 15/607,212) 

Summary:  

The application describes sharing an experience between a tapper and a content provider using at 

least two interfaces that are configured to allow the tapper and the content provider to join a 

content sharing community. A third interface is also provided to allow the tapper to select the 

content provider from a map, where at least one of the tapper and the content provider are 

unknown to the other prior to the tapper selecting the content provider. A solicitation is then 

conveyed from the tapper to the content provider to provide a video feed. 

Analysis:   

The allowed claims cover technologies that allow a user to view content from a content provider 

from particular focal points during a one or more designated time frames.  The present claims 

covers the broadcasting of events from particular focal points at any time after the initial 

recording of the event.  Adjustable focal points allow users to expand beyond the limitations of 

live streaming content and take control of their viewing experience. 
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Representative Figure: 
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Inserting Advertisement Into Shared Video Feed Environment 

(102271.0003US9 – US Patent App. No. 15/607,229) 

Summary:  

This application describes control and filtering of experience feeds based on a user-defined 

emotional metric.  The claimed method covers augmented reality technologies that are applied to 

the experience feeds to enhance the feeds with personalized augmented reality overlays.  In this 

way, the claimed method constructs experiences for a user subject to the user’s emotional 

parameters. 

Analysis:   

In trying to provide ever more immersive experiences to users, it is expected that manufacturers 

will begin to deploy 3D imaging in their cell phones and other devices.  The allowed claims of 

this application put significant roadblocks in front of competitors who seek to combine 3D 

imaging with crowd-sourcing of video content. 
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Representative Figure: 
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Experience Analytic Objects, Systems and Methods 

(102271.0007US1 – US Patent Application No. 14/066401) 

Summary:  

This application describes methods of using updated content tags to deliver information 

feeds to users. An engagement rate determines whether a feed is reaching viral status, 

with access fees being adjusted accordingly. 

Analysis:  

With millions of content creators, and billions of pieces of content being created every year, the 

only realistic way for users to find personally relevant content is to match up personal 

preferences against content tags. However, content creators don't necessarily appreciate at the 

outset which tags will bring the greatest rewards, and therefore tend to change their tags over 

time.  The allowed claims of this application block off methods in which new tags are used to 

present users with content that had been passed over based upon older tags.  Any increased 

engagement rate can be used to predict virality, and improve monetization as the content 

becomes more popular. 
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Representative Figure: 
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6 Applications With Priority 

Back To 2012 

Three-dimension representations of events, with views of discrete focal points; Real-time 

modification of images in shared augmented reality spaces; Real-time management of legal and 

contractual rights; Ranking of video feeds based on content of the feed; Historical views of 

augmented reality experiences; Ranking of video feeds based on emotional preferences of the 

user; and Real-time prediction of virality of content 

 

12 Applications Capturing 

Walkabout Reality Systems 

Dynamic tracking and creation of mixed reality; Real-time transformation of avatars and mixed 

reality environments; Real-time creation and modification of mixed reality; Creating user-

personalized augmented reality spaces; Multi-camera systems for enhanced context in mixed 

reality; Use of secondary sources of data to track user and passively populate walkabout reality 

environments; Context-based avatar manual and automatic customization; User filtration and 

control of avatar appearances and interactions 

 

PCT Applications Filed for  

International IP Expansion 

Context-linked messaging systems; Application of virtual world elements to walkabout reality 

environments; Creation and use of remotely shared, augmented reality spaces; More PCT filings 

to come as deadlines arise 

 

Trademark Applications Filed  

Globally for Wormhole Brand 

WORMHOLE, WORMHOLE REALITY, WORMHOLING, WORMHOLER, STEP INTO 

THE STREAM, THE WORLD IS THE GAME, VAUGMENTED REALITY, WORMCHAT, 

WORMHOLE CLUBHOUSE, WORMCOIN, WORMBITS, "W" logo, GO BEYOND THE 

STREAM 
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FUNDING HISTORY AND ANTICIPATED CAPITAL NEEDS 

 
To date the Company has been funded through equity and convertible debt which have provided 

capital totaling approximately $15 million. Management believes that the Company will require 

substantial further financing to achieve its planned objectives, and intends to pursue additional 

financing alternatives.  Below is a summary of financing to date: 

 

During the initial seed period from late 2012 to early 2014, the Company received investments 

from 17 individual accredited investors totaling $1,130,000 with an approximate effective price of 

$0.41/share.   

 

In May of 2014, the Company issued Series A Preferred stock to High Cotton Holdings, LLC for 

$1,000,000 with an effective conversion price of approximately $0.42/share. 

 

Continuing with the research and development phase, the Company issued two convertible Notes 

totaling $500,000 in 2015.  Of these Notes, $150,000 converted into Class A common stock at 

$0.42/share and the remaining Note of $350,000 was not converted into equity.  Under the terms 

of the $350,000 Note, the lender had the right to convert at a 15% discount to a future financing 

equity round. 

 

In 2016, the Company issued to High Cotton Holdings 2,340,416 shares of Class A common stock 

for $650,000 reflecting a $0.27/share effective price.  This transaction did not trigger any anti-

dilution provisions. 

 

The Company then proceeded to raise capital in a controlled subsidiary company Wormhole GG, 

Inc. (previously known as Invvade, Inc.) which was eventually wholly merged back into the parent, 

Wormhole Labs, Inc.  There were 22 investors in the Wormhole GG, Inc. $1,500,000 capital raise 

during 2017 and early 2018 with an effective $0.50/ price per share of Wormhole Labs.  The focus 

of the Invvade, Inc. capital raise was for gaming and esports development. As a result of the merger 

of Wormhole GG, Inc., merging back into the parent company, all of the technology and 

intellectual property surrounding gaming and esports is now directly owned by Wormhole Labs, 

Inc. As a result of the merger, the shareholders of Wormhole GG, Inc. received 5,134,317 shares 

of Wormhole Labs, Inc. on a fully diluted basis. 

  

Continuing with the core technology development for Wormhole Labs, in March of 2018, the 

company issued a $1,000,000 convertible note which was subsequently converted into Class A 

Common stock at $0.61/share.  In addition, the Company sold Class A Common stock in 2018 to 

five investors at an average price of $0.61/share.   

 

The Company then sold a series of convertible notes in late 2018 and early 2019 for a total of 

$1,235,000 with a conversion price of $0.73/share as well as the sale of 460,547 Class A Common 

stock for $300,000. 

 

As the Company moved towards commercialization, the Company engaged in a larger convertible 
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note round totaling $6.56 million in late 2019 and early 2020 all of which have a conversion price 

of $0.90/share. 

 

Finally, with the Company’s intellectual property portfolio expanding dramatically coupled with 

the Company’s technology platform’s continued expansion, in 2020, the Company raised 

$250,000 with a conversion price of $1.12/share.  The Company has also received $350,000 in 

loans in the form of Promissory Notes from current investors at 12% interest in 2020 and while 

these Notes are not convertible, the lenders received warrants from the Company in addition the 

12% interest rate. 

 

 
 
 

The above figures represent only estimated costs. This expected use of net proceeds from this 

offering represents our intentions based upon our current plans and business conditions. The 

amounts and timing of our actual expenditures may vary significantly depending on numerous 

factors, including the status of and results from operations. As a result, our management will retain 

broad discretion over the allocation of the net proceeds from this offering. We may find it 

necessary or advisable to use the net proceeds from this offering for other purposes, and we will 

have broad discretion in the application of net proceeds from this offering. Furthermore, we 

anticipate that we will need to secure additional funding for the fully implement our business plan. 

Please see the section entitled “Risk Factors” above. 

 

We reserve the right to change the above use of proceeds if management believes it is in the 

best interests of our company 

 

 

 

 

  

Sources Full Raise Minimum Raise

Gross Proceeds $10,000,000 $1,000,000

Net of:  Boustead Fee $800,000 $80,000

Total Sources $9,200,000 $920,000

Uses

Bridge Funding Debt Retirement $700,000 $0

User Acquisition and Marketing $2,500,000 $260,000

Research and Development $2,500,000 $180,000

Operational and User Platform Costs $3,500,000 $480,000

Total Uses $9,200,000 $920,000

USE OF PROCEEDS
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DILUTION 

 

 

Immediate Dilution 

 

An early stage company typically sells its shares (or grants warrants or options over its shares) to 

its founders and early key persons at a very low cash cost, because they are, in effect, putting their 

“sweat equity” into the company. When the company seeks cash investments from outside 

investors, like you, the new investors typically pay a much larger sum for their shares than the 

founders or earlier investors, which means that the cash value of your stake is diluted because all 

the shares are worth the same amount, and you paid more than earlier investors for your shares. 

Dilution may also be caused by pricing securities at a value higher than book value or expenses 

incurred in the offering. 

 

If you invest in our Shares, your interest will be diluted to the extent of the difference between the 

offering price per share and our net tangible book value per share after this offering. Dilution 

results from the fact that the offering price per share is substantially in excess of the net tangible 

book value per share attributable to the existing stockholders for our presently outstanding shares. 

 

The following table illustrates such dilution: 

 

 
 

Future Dilution 

 

Another important way of looking at dilution is the dilution that happens due to future actions by 

our company. The investor’s stake in our company could be diluted due to our issuing additional 

shares. In other words, when we issue more shares, the percentage of our company that you own 

will go down, even though the value of our company may go up. You will own a smaller piece of 

a larger company. This increase in number of shares outstanding could result from, for example, 

the over subscription of this offering, a future stock offering (such as a public offering, an equity 

crowdfunded offering, a venture capital round or an angel investment), employees exercising stock 

options, or by conversion of certain instruments (such as convertible bonds, preferred shares or 

warrants) into stock. 

 

If we decide to issue more shares, an investor could experience value dilution, with each share 

being worth less than before, and control dilution, with the total percentage an investor owns being 

less than before. There may also be earnings dilution, with a reduction in the amount earned per 

share (though this typically occurs only if we offer dividends, and most early stage companies are 

unlikely to offer dividends, preferring to invest any earnings into the company). 

 

This type of dilution also happens upon conversion of convertible notes into shares. Typically, the 

terms of convertible notes issued by early stage companies provide that in the event of another 

Offering Price per Share $1.1200

Net Tangible Book Value per Share at March 31, 2020 $0.0000

Pro Forma Adjusted Net Tangible Book Value per Share after Offering $0.0087

Increase in Net Tangible Book Value per Share to Existing Shareholders $0.3161

Dilution in Net Tangible Book Value per Share to New Investors $1.1113
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round of financing, the holders of the convertible notes get to convert their notes into equity at a 

“discount” to the price paid by the new investors, i.e., they get more shares than the new investors 

would for the same price. Additionally, convertible notes may have a “price cap” on the conversion 

price, which effectively acts as a share price ceiling. Either way, the holders of the convertible 

notes get more shares for their money than new investors. In the event that the financing is a “down 

round,” the holders of the convertible notes will dilute existing equity holders, and even more than 

the new investors do, because they get more shares for their money. Investors should pay careful 

attention to the amount of convertible notes that we have issued (and may issue in the future) and 

the terms of those notes. 

 

If you are making an investment expecting to own a certain percentage of our company or 

expecting each share to hold a certain amount of value, it’s important to realize how the value of 

those shares can decrease by actions taken by us. Dilution can make drastic changes to the value 

of each share, ownership percentage, voting control, and earnings per share. 
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DIRECTORS AND EXECUTIVE OFFICERS 

 

The following details the current board members and executive officers of the Company.   

Curtis Hutten – Age 59 (Co-Chairman, CEO, Board Member) : Prior to Wormhole Labs, 

Curtis was a pioneer in mobile marketing technology, providing solutions to top brands as 

Chairman of Soapbox Mobile, which was acquired by a public Company (NASDAQ  SITO) 

formerly Single Touch Interactive.  Curtis was also delivering live Streaming video and content to 

over 250 million mobile phone users via carriers worldwide (nearly 100 including Verizon, AT&T, 

Sprint) at VivaVision - Inetcam, where as Chairman, CEO, he propelled it to the Inc. 500 fastest 

growing list.  Curtis also produced some of the world’s leading DVD games such as CSI, 

NASCAR and WWE.  Curtis was the Founder of Wormhole Labs and has been its CEO since 

inception in 2012. 

Rowland Hanson – Age 68 (Co-Chairman, Business Development, Board Member): Known 

as the Father of Microsoft Marketing, Rowland is the former VP Marketing Communications at 

Microsoft where he named and launched Microsoft Windows. Rowland provides the Marketing, 

Branding and Business Development strategic direction that he used to help build the Neutrogena, 

Bowflex and Microsoft brands. . Rowland has been Co-Chairman of Wormhole Labs since 

inception in 2012. 

Phil Ranta – Age 38 (Chief Operating Officer): Phil Ranta, the Chief Operating Officer at 

Wormhole Labs, has spent the last fifteen years as a leader in the online creator revolution. As 

Head of Gaming Creators, North America at Facebook, Phil achieved over 5x departmental growth 

in his first year, signing exclusive streaming contracts with DisguisedToast, Corinna Kopf, and 

UFC / WWE superstar Ronda Rousey. Phil also built two of the largest creator networks in the 

world as COO at Studio71 and VP, Networks at Fullscreen, both successfully exited (to ProSieben 

and Otter Media, a joint venture between AT&T and Peter Chernin, respectively). Other roles 

include Head of Creators at Mobcrush, a live streaming technology with hundreds of thousands of 

authenticated users, Executive Producer at Viva! Vision, producing content delivered to over 250 

million mobile phones worldwide, and content creator who produced videos and podcasts that 

have achieved hundreds of millions of views and downloads. Personally, Phil is a proud father and 

husband, University of Michigan grad, Price is Right Showcase Showdown winner, former 

professional improv comedian on cruise ships, gamer, and social media junkie.  Phil joined 

Wormhole Lab in May of 2020. 

Herbert Hughes – Age 60 (CFO, Board Member) Herbert joined Wormhole Labs as CFO in 

March of 2017 and is a member of the Board of Directors.  A graduate of Harvard College (Class 

of 1982) he has held senior positions in numerous hedge funds and investment operations including 

a decade as Director of Risk Management and Head of Derivative Trading at Bass Brothers (May 

1995- January 2004).   His background includes advisory work for sovereign funds and ultra-high 

net worth families as well as executive experience in managing small companies over several 

decades. Herbert joined the Board of Directors at Byrna Technologies Inc. (BYRN) in July 2019 

where he is Chair of the Audit Committee as well as a member of the Compensation Committee. 
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HISTORICAL TRANSACTIONS OF BOARD MEMBERS AND OFFICERS 

 

  

Curtis Hutten, Co-Chair of the Board of Directors and CEO 

 

Mr. Hutten was granted 15,000,000 Class B Common shares upon formation.  

 

On 11/8/2017 Mr. Hutten transferred 500,000 Class A Common (his Class B Common converted 

to Class A Common immediately upon transfer) shares to Bespoke Investments I, L.P. pursuant to 

a promissory note with a principal value of $285,000 in 2015. 

 

On 11/17/2017 Mr. Hutten transferred 382,681 Class A Common (his Class B Common converted 

to Class A Common immediately upon transfer) shares to High Cotton Holdings, LLC pursuant to 

a promissory note with a principal value of $100,000 in 2016. 

 

In August of 2019, Mr. Hutten agreed to transfer 191,895 shares of Class A Common (his Class B 

Common converted to Class A Common immediately upon transfer) shares to High Cotton 

Holdings, LLC pursuant to High Cotton Holdings, LLC paying $125,000 to Mr. Hutten 

 

Rowland Hanson, Co-Chair of the Board of Directors and Chief Business Strategist 

 

Mr. Hanson has no historical equity or debt investment transactions. 

 

On 07/26/2017, Mr. Hanson was granted warrants with 5 year exercise period and at an exercise 

price of .01/share for 1,648,648 shares of Class A common stock which vest if, and only if, there 

is a liquidity event. 

 

On May 21, 2018 Mr. Hanson was granted five year warrants with an exercise price of .01/share 

for 1,200,000 shares of the company’s subsidiary Invvade, Inc. which vest if, and only if, there is 

a liquidity event 

 

On 11/21/2018, Mr. Hanson was granted additional warrants with 5 year exercise period and at an 

exercise price of .01/share for 593,472 shares of Class A common stock which vest if, and only if, 

there is a liquidity event. 

. 

As a result of the June 14, 2019 merger between Worm GG, Inc. and Wormhole Labs, Inc. these 

Invvade, Inc. (renamed Wormhole GG, Inc.) warrants were assumed by Wormhole Labs and how 

represent 896,718 shares of Class A Common stock with an exercise price of .013. 

 

Herbert Hughes, Chief Financial Officer and Member of the Board of Directors 

 

Mr. Hughes has no historical equity or debt investment transactions 

 

On 07/26/2017, Mr. Hughes was granted warrants with a 5-year exercise period at an exercise 

price of .01/share for 659,388 shares of Class A Common stock which vest if, and only if, there is 
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a liquidity event. 

 

On 7/26/2017, Mr. Hughes was granted warrants with a 5 year exercise period at an exercise price 

of .01/share for 659,388 Class C shares. 

 

On 11/21/2018, Mr. Hughes was granted warrants with a 5 year exercise period at an exercise price 

of .01/share for 158,259 shares of Class A common stock which vest if, and only if, there is a 

liquidity event. 

 

On July 17, 2017 Mr. Hughes was granted warrants with a 5 year exercise period at an exercise 

price of .01/share for 535,333 shares of the company’s subsidiary Invvade, Inc.  

 

On May 21, 2018 Mr. Hughes was granted five year warrants with an exercise price of .01/share 

for 720,000 shares of the company’s subsidiary Wormhole GG,, Inc. which vest if, and only if, 

there is a liquidity event.  As a result of the June 14, 2019 merger between Wormhole GG, Inc. 

and Wormhole Labs, Inc. these Wormhole GG, Inc. warrants issued to Mr. Hughes were assumed 

by Wormhole Labs and how represent 938,067 shares of Class A Common stock at an exercise 

price of .013. 

 

On April 24, 2020 Mr. Hughes was granted warrants with a 5 year exercise period at an exercise 

price of $1.12/share for 159,898 shares of Class C common stock which vest if, and only if, there 

is a liquidity event. 

 

Phil Ranta, Chief Operating Officer 

 

On April 13, 2020 Mr. Ranta was granted 1,600,000 Class A warrants with a 4 year exercise period 

at an exercise price of $0.90/share.  The warrant grant is subject to a vesting schedule based upon 

Wormhole achieving certain valuation benchmarks.  One million warrants vest upon Wormhole 

achieving a valuation of $200,000,000.  An additional 300,000 warrants vest upon Wormhole 

achieving a valuation of $400,000,000.  The final 300,000 warrants vest upon Wormhole achieving 

a valuation of $600,000,000. 



 

71 

COMPANY STRUCTURE AND OWNERSHIP 

 

The Company has entered into a series of independent contractor agreements with key personnel 

and has no formal employment agreements at this time.   With the closing of this Offering, the 

Company intends to enter into employment agreements with several of the key personnel below 

on substantially similar compensation terms as contained in the Independent Contractor 

agreements. 

 

Certain key team members have equity and warrant stakes in the Company as outlined below. 

 

 

Directors and Officers Holdings in Wormhole Labs, Inc. - Fully Converted Basis  

 
  

 
  

 

  

Directors and Officers Holdings

Holder Shares Warrants % Ownership

Curtis Hutten (CEO, Director) 13,925,424 0 21.75%

Rowland Hanson (Director) 0 3,138,660 4.90%

Herbert Hughes (CFO, Director) 0 2,575,000 4.02%

Phil Ranta (COO) 0 1,600,000 2.50%

Total 13,925,424 7,313,660 33.18%

Shareholders of Greater than 5% Ownership - As Fully Converted

Convertible Notes

Holder Shares and Warrants % Ownership

Curtis Hutten (CEO, Director) 13,925,424 0 21.75%

High Cotton Holdings, LLC 8,973,717 3,791,514 19.94%

54 Dyer LP & Related Entities 307,031 10,983,179 17.64%

Rowland Hanson (Director) 0 3,138,660 4.90%

Total 23,206,172 17,913,353 64.23%



 

72 

DESCRIPTION OF SECURITIES 

 

Dividends:  

The Series B Preferred will carry an annual 6% cumulative dividend payable upon a liquidation or 

redemption, but not upon conversion. 

Upon conversion, accrued but unpaid dividends, will convert into shares of Wormhole Labs Class 

A common stock.  

Liquidation Preference:  

In the event of any liquidation, dissolution or winding up of the Company, the proceeds available 

for distribution to stockholders shall be paid as follows: 

 

First pay the Original Purchase Price plus accrued dividends on each share of Series B Preferred 

(or, if greater, the amount that the Series B Preferred would receive on an as-converted basis), a 

1 times liquidation preference. The liquidation preference shall be non-participating. The balance 

of any proceeds shall be distributed to holders of Series A Preferred Stock and then to holders of 

Common Stock. 

 

A merger or consolidation (other than one in which stockholders of the Company own a majority 

by voting power of the outstanding shares of the surviving or acquiring corporation) and a sale, 

lease, transfer, exclusive license or other disposition of all or substantially all of the assets of the 

Company will be treated as a liquidation event (a “Deemed Liquidation Event”), thereby 

triggering payment of the non-participating liquidation preferences described above unless the 

holders of 75% of the Series B Preferred elect otherwise. 

 

Voting Rights:  

The Series B Preferred shall vote (on an as- converted basis) together with the Common Stock and 

the Series A Preferred Stock (on an as- converted basis), and not as a separate class. The 

Company’s Certificate of Incorporation will provide that the number of authorized shares of 

Common Stock may be increased or decreased with the approval of a majority of the Preferred 

and Common Stock, voting together as a single class, and without a separate class vote by the 

Common Stock. 

Protective Provisions:  

So long as 75% shares of Series B Preferred issued in this financing are outstanding, in addition 

to any other vote or approval required under the Company’s Charter or Bylaws, the Company will 

not, without the written consent of the holders of at least 75% of the Company’s outstanding Series 

B Preferred, either directly or by amendment, merger, consolidation, or otherwise: 

(i) liquidate, dissolve or wind-up the affairs of the Company, or (ii) amend, alter, or repeal any 

provision of the Certificate of Incorporation or Bylaws in a manner adverse to the Series B 

Preferred; (iii) create or authorize the creation of or issue any other security convertible into or 

exercisable for any equity security, having rights, preferences or privileges senior to or on parity 
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with the Series B Preferred, or increase the authorized number of shares of Series B Preferred; (iv) 

purchase or redeem or pay any dividend on any capital stock prior to the Series B Preferred, other 

than stock repurchased from former employees or consultants in connection with the cessation of 

their employment/services, at the lower of fair market value or cost other than as approved by the 

Board. 

Optional Conversion:  

The Series B Preferred (i.e., the Original Purchase Price multiplied by the number of shares held 

plus accrued, but unpaid dividends thereon) initially converts 1:1 to Common Stock at any time at 

option of holder, subject to adjustments for stock dividends, splits, combinations and similar events 

and as described below under “Anti-dilution Provisions.” 

Anti-dilution Provisions:  

In the event that the Company issues additional securities at a purchase price less than the current 

Series B Preferred conversion price, such conversion price shall be adjusted in accordance with 

the following formula: 

 

CP2 = CP1 * (A+B) / (A+C) 

CP2 = Series B Conversion Price in effect immediately after new issue 

CP1 = Series B Conversion Price in effect immediately prior to new issue 

A = Number of shares of Common Stock deemed to be outstanding immediately prior to 

new issue (includes all shares of outstanding common stock, all shares of outstanding 

preferred stock on an as-converted basis, and all outstanding options on an as-exercised 

basis; and does not include any convertible securities converting into this round of 

financing) 

B     =   Aggregate consideration received by the Company with respect to the new issue 

divided by CP1 

C = Number of shares of stock issued in the subject transaction 

The following issuances shall not trigger anti-dilution adjustment: 

 (i) securities issuable upon conversion of any of the Series B Preferred, or as a dividend or 

distribution on the Series B Preferred; (ii) securities issued upon the conversion of any debenture, 

warrant, option, or other convertible security; 

(iii) Common Stock issuable upon a stock split, stock dividend, or any subdivision of shares of 

Common Stock; (iv) shares of Common Stock (or options to purchase such shares of Common 

Stock) issued or issuable to employees or directors of, or consultants to, the Company pursuant to 

any plan approved by the Company’s Board of Directors; (v) shares of Common Stock, options or 

convertible securities issued to banks, equipment lessors, or other financial institutions, or to real 

property lessors, in connection with a debt financing, equipment leasing, or real property 
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transaction approved by the Board of Directors; (vi) shares of Common Stock, options or 

convertible securities issued to suppliers or third party service providers in connection with the 

provision of goods or services pursuant to transactions approved by the Board of Directors of the 

Company; or (vii) shares of Common Stock, options or convertible securities issued in connection 

with sponsored research, collaboration, technology license, development, OEM, marketing or 

other similar agreements or strategic partnerships approved by the Board of Directors of the 

Company. 

Mandatory Conversion:  

In addition to the Drag Along Rights defined below, each share of Series B Preferred 

will automatically be converted into Common Stock at the then applicable conversion 

rate in the event of (i) the closing of an underwritten public offering or a public offering 

under Regulation A of the Securities Act where at least $15 million in capital is raised, 

(iii) upon the written consent of the holders of 75% of the then Series B Preferred 

outstanding, or (iii) Qualified Financing or (iv) Qualified Transaction.   

Qualified Financing. If the Company closes an equity financing or series of 

related transactions yielding to the Company aggregate proceeds of at least 

Ten Million Dollars ($10,000,000), together with a minimum valuation of the 

company after the Qualified Financing of One Hundred Twenty Million 

dollars ($120,000,000) or.  

Qualified Transaction. In the event of a closing of a merger, sale, 

consolidation, or acquisition of all or substantially all of the assets or equity 

of the Company that results in: (a) the equity holdings of the Company 

immediately prior to the transaction owning less than 50% of the equity units 

of  the Company immediately after the transaction; or (b) the Company 

owning less than 50% of the assets held immediately prior to the transaction 

where the Qualified Transaction consideration is for a minimum valuation of 

the company after the Qualified Transaction of One Hundred Twenty Million 

dollars ($120,000,000), then the Series B Preferred Shares  shall 

automatically convert into Common Stock at the then applicable conversion 

rate.  
 

 
  

Current Outstanding Securities 
  

Currently, Wormhole is authorized to issue 80,260,000 shares of common stock and 3,000,000 

shares of preferred stock.   

 

The currently authorized common stock is designated as follows: 60,000,000 class A; 15,000,000 

class B; and, 5,260,000 class C.  The currently authorized Preferred stock is designated as 

follows: 2,400,000 series A preferred; and, 600,000 un-designated.  

 

Immediately prior to the closing of the Series B Preferred Stock investment, Wormhole will 

increase the authorized shares of common stock to 83,260,000 shares and increase the authorized 

shares of Preferred stock to 15,000,000 shares. 
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Voting rights are: class A (1 vote); class B (10 votes); class C (0 votes); and, series A preferred 

(1 vote).  The Class A, B and Series A preferred are all required to vote together as a single class 

unless otherwise provided by law. 

 

The Class B and Series A preferred each have the right to appoint 1 director. 

 

There are currently 3,391,708 outstanding shares of Series A Preferred Stock, 14,064,135 

outstanding shares of Class A Common Stock, and 13,925,424 outstanding shares of Class B 

Common Stock.  In addition, there are 12,731,152 Warrants on Class A Common Stock 

outstanding as well as 4,671,435 Warrants on Class C Common Stock.  These warrants have 

strike prices ranging from $0.01/share up to $1.12/share and have maturities ranging from three 

years to ten years.  The Company also has $9,603,896 of Convertible debt outstanding which 

represents 11,642,757 shares of Class A Common Stock on a fully converted basis.  These 

Convertible Notes have exercise features ranging from $0.68 per share up to $1.12 per share.  

The majority of Convertible Notes have a $0.90 price per share conversion right.  The maturity 

dates on the Convertible Notes range from 7/30/2020 to 3/12/2022. 

 

Company Right of First Refusal 

 

Article XI of the Company Amended and Restated Bylaws, attached hereto as Exhibit F, 

provides that the Company has a right of first refusal on the proposed transfer of any shares of 

capital stock of the Company (with standard exemptions for transfers for family members, bona 

fide estate planning, etc.).  It provides that that any subsequent right of first refusal agreements 

may provide that the subsequent agreement controls when there are conflicts between the right of 

first refusal granted in the bylaws and the right of right of first refusal granted in such subsequent 

agreement.  
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PLAN OF DISTRIBUTION 

 

General 
 

We are offering a minimum of 892,858 shares at a the Original Issue Price of $1.12 for aggregate 

gross proceeds of $1 million on an “all or none” basis and up to a maximum up to 8,928,571 Shares 

at an Original Issue Price of $1.12 for aggregate gross proceeds of $10 million on a “best efforts” 

basis; provided however, that if the Offering is oversubscribed, at our sole discretion we may 

continue offering shares at substantially the same terms until December 31, 2020 (unless extended 

at the discretion of the Company).  We have entered into an engagement agreement with Boustead 

Securities LLC, who is referred to in this Memorandum as the Placement Agent. The Placement 

Agent will serve as the exclusive placement agent for this Offering. The Company has engaged 

the Placement Agent to sell Shares, by itself or through selected dealers, solely to “accredited 

investors” (as defined in Rule 501 of Regulation D promulgated under the Securities Act). The 

Placement Agent has agreed to offer the Shares in this Offering on a “reasonable efforts” basis. 

 

The Offering will close on the earliest of: (a) the date the Company, in its discretion, elects to 

terminate the Offering, (b) the date upon which all Shares being offered have been sold, or (c) 

December 31, 2020. 

 

The Company may market the Shares in the Offering in whole or in part, through the 

FlashFunders™ online platform located at https://www.flashfunders.com operated by Sutter 

Securities Group, Inc., who collectively, with its subsidiaries and affiliates, we refer to as Sutter, 

which is an affiliate of the Placement Agent. Sutter, through its wholly-owned subsidiary, Sutter 

Securities Clearing, LLC, who we refer to as the Offering Deposit Account Agent, a FINRA 

member, has been further engaged to provide certain cash management services, including offering 

deposit account agency services in compliance with the provisions of SEC Rule 15c2-4, in 

connection with the Offering. Those funds will be deposited by each prospective investor into a 

non-interest-bearing deposit account, which we refer to as the Deposit Account, maintained by 

Offering Deposit Account Agent where they will stay until a closing or cancellation of the 

Offering. On any closing date for the Offering, the deposited funds, minus applicable expenses, 

will be delivered to our company. The fee for the Offering Deposit Account Agent’s services is 

equal to the greater of five thousand dollars ($5,000) or one-half of one percent (0.05%) of the 

gross Offering proceeds. The fee for posting the Offering on https://www.flashfunders.com, or a 

white label version thereof, is $25,000. 

 

All investors will be instructed by Sutter to transfer funds by wire or other electronic funds transfer 

method approved by Sutter directly to the Deposit Account established for the Offering. 

 

If we do not raise at least the minimum amount $1,000,000 on or before December 31, 2020, then 

all funds in the Deposit Account will be immediately returned to investors without deduction or 

interest thereon. There are no plans to return funds to investors if we raise the minimum amount 

but do not sell all of the $10,000,000 of securities that are being offered. There will be no material 

delay in the payment of the proceeds of the Offering by Sutter to the Company. The Company can 

terminate the Offering at any time in its sole discretion. 

http://www.flashfunders.com/
http://www.flashfunders.com/
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The Company agreed to pay the Placement Agent a cash advisory fee in the amount of $25,000 

upon entering into the engagement agreement with the Placement Agent. In addition, the Company 

will pay to the Placement Agent a success fee upon each closing of this Offering that is equal to 

8% of the gross proceeds received by the Company in the Offering and warrants to purchase Shares 

having a warrant value equal to 8% of the gross proceeds received by the Company in the Offering. 

The warrants will contain a cashless exercise provision, shall be non-callable and non-cancelable 

with immediate piggy-back registration rights and contain terms no less favorable than those issued 

in the Offering.  Notwithstanding the foregoing, if certain investors identified by the Company, 

who we refer to as Company Investors, invest during the first sixty days of the Offering period, 

then the Placement Agent’s cash commission for the sale of Shares to such person’s shall be 

reduced by 25% and if Company Investors invest during the first thirty days of the Offering period, 

then the Placement Agent’s cash commission for the sale of Shares to such person’s shall be 

reduced by 50%. 
 

In addition, the Company will reimburse the Placement Agent for legal and administrative costs 

of the financing at Closing, including reasonable fees (not to exceed $15,000) and expenses of 

Investor counsel, unless the transaction is not completed because the Investors withdraw their 

commitment without cause. 

 

The initial term of the engagement agreement is through September 30, 2020. Thereafter, the term 

of the engagement agreement automatically extends for successive one-month periods unless 

either party provides written notice to the other party of its intent not to so extend the term at least 

thirty (30) days before the expiration of the then current term. Either party may also terminate the 

agreement for material breach by the other party upon thirty (30) days prior written notice during 

which time the breaching party has the opportunity to cure the breach. The Placement Agent shall 

be entitled to a success fee during the 12 month period following the termination or expiration of 

the engagement agreement if the Company completes a securities offering in the United States 

with a party which became aware of the Company or which became known to the Company prior 

to such termination or expiration as a result of the Placement Agent’s efforts. During the term of 

the engagement agreement and/or within 10 business days after the termination or expiration of 

the engagement agreement, the Placement Agent must provide the Company with a list in writing 

of all persons or entities introduced by the Placement Agent to the Company. The Placement Agent 

also has a right of first negotiation to provide future services to the Company under certain 

circumstances. 

 

The Company is distributing this Memorandum and offering Shares pursuant to Rule 506(c) of 

Regulation D under the Securities Act. Accordingly, the Company may employ general solicitation 

and advertising in connection with the sale of the Shares. The Shares have not been and will not 

be registered under the Securities Act or state securities laws and, subject to certain exceptions, 

may not be offered or sold, directly or indirectly, in the United States except in compliance with 

one or more exemptions from registration.
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All subscribers who participate in the Offering must be accredited investors and the Company will 

take reasonable steps to verify that each subscriber is accredited. Each subscriber must provide 

any and all additional documentation that we may reasonably request, or as may be required by 

the securities administrators or regulators of any state or federal authority, to confirm that the 

investor meets any applicable minimum financial suitability standards. Subscribers may be asked 

or required to provide documentation to verify their accredited investor status. This documentation 

may be retained and reviewed by the Company and copies of this documentation may be provided 

to the Company’s affiliates or to the Placement Agent and its affiliates. The Company may not 

accept your subscription if you are not able to provide documentation that is acceptable to the 

Company. 

 

The Shares are restricted securities. Accordingly, no assurance can be given as to the development 

or liquidity of any market for the Shares. 

 

Subscription Process 

 

If any prospective investor decides to subscribe for the Shares in the Offering, the investor should: 

 

Electronically receive, review, execute and deliver to us through DocuSign, a Subscription 

Agreement and other transaction documents; and 

 

Deliver funds by wire transfer directly to the specified bank account maintained by the Offering 

Deposit Account Agent, or other electronic funds transfer method approved by Sutter. 

 

Any prospective investor will have ample time to review the Subscription Agreement and other 

transaction documents, along with their counsel, prior to making any final investment decision. 
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INVESTOR SUITABILITY REQUIREMENTS 

 

General  

 

Investment in the Securities involves significant risks and is suitable only for persons of adequate 

financial means who have no need for liquidity with respect to their investment and who can bear 

the economic risk of a complete loss of their investment. The offering is made in reliance on 

exemptions from the registration requirements of the Securities Act and applicable state and 

foreign securities laws and regulations.  

 

The suitability standards discussed below represent minimum suitability standards for prospective 

investors. The satisfaction of such standards by a prospective investor does not necessarily mean 

that the Securities are a suitable investment for such prospective investor. Prospective investors 

are encouraged to consult their personal financial advisors to determine whether an investment in 

the Securities is appropriate. The Company may reject subscriptions, in whole or in part, in its sole 

discretion.  

 

The Company will require each investor to represent in writing, among other things, that (i) by 

reason of the investor’s business or financial experience, or that of the investor’s professional 

advisor, the investor is capable of evaluating the merits and risks of an investment in the Securities 

and of protecting its own interests in connection with the transaction, (ii) the investor is acquiring 

the Securities for its own account, for investment only and not with a view toward the resale or 

distribution thereof, (iii) the investor is aware that neither the Securities nor the shares of common 

stock into which the Securities may be converted (the “Conversion Shares”) have been registered 

under the Securities Act or any state or foreign securities laws and that transfer thereof is restricted 

by the Securities Act, applicable state or foreign securities laws, the Stock Purchase Agreement, 

the Right of First Refusal/Co-Sale Agreement, and the absence of a market for the Securities and 

(iv) such investor meets the suitability requirements set forth below.  

 

Suitability Requirements  

 

(1) Each investor must represent in writing that it qualifies as an “accredited investor” as such term 

is defined in Rule 501(a) of Regulation D under the Securities Act (an “Accredited Investor”), and 

must demonstrate the basis for such qualification. To satisfy this requirement, an investor must fall 

within one of the following categories at the time of the sale of any Securities to that investor: A 

bank as defined in Section 3(a)(2) of the Securities Act, or a savings and loan association or other 

institution as defined in Section 3(a)(5)(A) of the Securities Act, whether acting in its individual 

or fiduciary capacity; a broker or dealer registered pursuant to Section 15 of the Securities 

Exchange Act of 1934; an insurance company as defined in Section 2(13) of the Securities Act; an 

investment company registered under the Investment Company Act of 1940 or a business 

development company as defined in Section 2(a)(48) of that Act; a Small Business Investment 

Company licensed by the U.S. Small Business Administration under Section 301(c) or (d) of the 

Small Business Investment Act of 1958; a plan established and maintained by a state, its political 

subdivisions, or any agency or instrumentality of a state or its political subdivisions, for the benefit 

of its employees, if such plan has total assets in excess of $5,000,000; an employee benefit plan 

within the meaning of the Employee Retirement Income Security Act of 1974 if the investment 
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decision is made by a plan fiduciary, as defined in Section 3(21) of that Act, which is either a bank, 

savings and loan association, insurance company, or registered investment adviser, or if the 

employee benefit plan has total assets in excess of $5,000,000 or, if a self-directed plan, with 

investment decisions made solely by persons that are accredited investors;  

 

(2) A private business development company as defined in Section 202(a)(22) of the Investment 

Advisers Act of 1940;  

  

(3) An organization described in Section 501(c)(3) of the Internal Revenue Code of 1986, as 

amended; a corporation; a Massachusetts or similar business trust; or a partnership; in each case, 

not formed for the specific purpose of acquiring the Securities and with total assets in excess of 

$5,000,000; or  

 

(4) Any director , executive officer, or general partner of the issuer of the securities being offered 

or sold, or any director, executive officer, or general partner of a general partner of that issuer;  

 

(5) Any natural person whose individual net worth, or joint net worth with that person’s spouse, at 

the time of his purchase exceeds $1,000,000;  

 

(6) Any natural person who had an individual income in excess of $200,000 in each of the two 

most recent years or joint income with that person’s spouse in excess of $300,000 in each of those 

years and has a reasonable expectation of reaching the same income level in the current year;  

 

(7) A trust, with total assets in excess of $5,000,000, not formed for the specific purpose of 

acquiring the Securities, whose purchase is directed by a sophisticated person as described in Rule 

506(b)(2)(ii) of Regulation D under the Securities Act; and  

 

(8) Any entity in which all of the equity owners are accredited investors.  

In order to meet the conditions for exemption from the registration requirements under the 

securities laws of certain jurisdictions, investors who are residents of such jurisdictions may be 

required to meet additional suitability requirements.  

 

Transfer Restrictions  

 

By purchasing the Securities, you are making the following representations, agreements and 

acknowledgments (which will be included in the Stock Purchase Agreement that you will be 

required to sign):  

 

(1) Offer and Sale of the Securities. You acknowledge that the offering and sale of the Securities 

and the Conversion Shares have not been registered under the Securities Act and acknowledge and 

agree that the Shares may not be offered or sold in the U.S. except pursuant to an effective 

registration statement or in accordance with an exemption from the registration requirements of 

the Securities Act.  

 

(2) Investor Representations and Restrictions on Resale. You represent and agree that: a. you are 

acquiring the Securities for your own account or for an account with respect to which you exercise 
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sole investment discretion, and that you are or such account is an Institutional Accredited Investor;  

b. you are acquiring the Securities and any Conversion Shares solely for investment purposes and 

not with a view to the resale or distribution thereof, except in accordance with the Securities Act 

and applicable state securities law;  c. you understand that the Securities and the Conversion Shares 

have not been registered under the Securities Act and are being offered only in a transaction not 

involving any public offering within the meaning of the Securities Act, and that (A) the Securities 

and the Conversion Shares may not be offered, resold, pledged or otherwise transferred except (i) 

to us (upon conversion, exchange, redemption or otherwise), (ii) pursuant to an exemption from 

registration provided by Rule 144 under the Securities Act (if available) or (iii) pursuant to an 

effective registration statement under the Securities Act, in each case in accordance with any 

applicable securities laws of any state of the U.S.; and (B) you will be required, and each 

subsequent holder will be required, to notify any purchaser of those Securities or the Conversion 

Shares of the resale restrictions referred to in (A) above, if then applicable; and  d. you understand 

that, in addition to other legends, the following legend will be placed on any certificate 

representing any Securities, unless the Company determines otherwise in compliance with 

applicable law:  

 

THE SHARES EVIDENCED BY THIS CERTIFICATE AND ANY COMMON STOCK 

ISSUABLE UPON THE CONVERSION OF SUCH SHARES HAVE NOT BEEN 

REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE 

“SECURITIES ACT”), AND MAY NOT BE SOLD OR OTHERWISE TRANSFERRED IN THE 

ABSENCE OF SUCH REGISTRATION OR AN APPLICABLE EXEMPTION THEREFROM.  

 

SUCH SHARES AND ANY COMMON STOCK ISSUABLE UPON CONVERSION THEREOF 

MAY NOT BE OFFERED, SOLD, PLEDGED OR OTHERWISE TRANSFERRED EXCEPT 

(A) PURSUANT TO AN EXEMPTION FROM REGISTRATION PROVIDED BY RULE 144 

UNDER THE SECURITIES ACT (IF AVAILABLE) OR (B) PURSUANT TO AN EFFECTIVE 

REGISTRATION STATEMENT UNDER THE SECURITIES ACT, AND, IN EACH CASE, IN 

ACCORDANCE WITH ALL APPLICABLE SECURITIES LAWS OF THE STATES OF THE 

UNITED STATES AND OTHER JURISDICTIONS.  

 

Any documentation relating to the foregoing transfer restrictions may be amended or 

supplemented from time to time to modify the same to reflect any change in applicable law or 

regulation (or the interpretation thereof) or in practices relating to the resale or transfer of restricted 

securities generally. The holder of such Securities shall be deemed by the acceptance of such 

Securities to have agreed to any such amendment or supplement.  

 

Additional Representations  

 

Each investor, by purchasing the Securities, is making the following representations, agreements 

and acknowledgements (which will be included in the Stock Purchase Agreement that each 

investor will be required to sign):  

 

(1) You acknowledge that the Company has not provided, and will not be providing, you with any 

material regarding the Securities or our company except for this Memorandum. In addition, you 

acknowledge that you have carefully reviewed this Memorandum and that our company has 
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offered you the opportunity to ask questions and receive answers from us or any persons acting on 

our behalf, has furnished you with all other materials that you consider relevant to an investment 

in the Securities and has given you the opportunity fully to perform your own due diligence.  

 

(2) The Company makes no representation or warranty, expressed or implied, as to the accuracy 

or completeness of the information provided or to be provided to you by us and nothing contained 

in any documents provided to you is, or shall be relied upon as, a promise or representation by us.  

 

(3) An investment in the Securities includes a high degree of risk. In making your decision to 

purchase the Securities, (a) you have such business and financial experience as is required to give 

you the capacity to protect your own interests in connection with the purchase of the shares, (b) 

you have not relied and will not rely on any investigation that us or any person acting on its behalf 

may have conducted with respect to the Securities or our company and (c) you will make your own 

investment decision regarding the Securities based on your own knowledge and investigation of 

our company and the Securities.  

  

(4) You understand that the Company does not make any representation as to the availability of 

Rule 144 or any other exemption under the Securities Act for the re-offer, resale, pledge or transfer 

of the Securities.  

 

Investors should anticipate that additional investor representations that are customary for 

transactions of this type may be required in the Stock Purchase Agreement. 
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ADDITIONAL INFORMATION 

 

Prospective investors should understand that the discussions and summaries of documents in this 

Memorandum are not intended to be complete. Such discussions and summaries are subject to and 

are qualified in their entirety by reference to such documents. The Company will deliver to any 

prospective investor, upon request, a copy of any and all such documents. Management will afford 

prospective investors and their purchaser representatives the opportunity to ask questions and 

receive answers concerning the terms and conditions of the Offering and to obtain any additional 

information which the Company possesses or can acquire without unreasonable effort or expense. 
 



 

 

 

 

 

 

 

Exhibit A 



EXHIBIT A 

FORM OF SERIES B PREFERRED STOCK PURCHASE AGREEMENT 

 
 This Series B Preferred Stock Purchase Agreement (the “Agreement”) is made as of the __ 
day of ______________, 2020, by and among Wormhole Labs, Inc., a Delaware corporation (the 
“Company”), and the investor listed on the signature page of this Agreement, herein referred to 
as an “Investor.” 

RECITALS 

A. Boustead Securities, LLC is acting as placement agent (the “Placement Agent”) in 
connection with the Company’s offering of its Series B Preferred Shares (as defined below). 

 
B. The Investors wish to purchase from the Company, and the Company wishes to 

sell and issue to the Investors a minimum of $1 million and up to a maximum of $10 million of 
Series B Preferred Shares upon the terms and conditions stated in this Agreement at a price of 
$1.12 per Series B Preferred Share). 

 
C. The Company and the Investors are executing and delivering this Agreement in 

reliance upon the exemption from securities registration afforded by Rule 506(c) of Regulation D 
promulgated under the Securities Act (as defined below).  

THE PARTIES HEREBY AGREE AS FOLLOWS: 

1. Purchase and Sale of Series B Preferred Shares. 

1.1  Sale and Issuance of Series B Preferred Shares. 

 (a)  On or prior to the Closing (as defined below), the Company shall have 
authorized the sale and issuance to the Investors of up to EIGHT MILLON NINE HUNDRED TWENTY EIGHT 

THOUSAND FIVE HUNDRED AND SEVENTY ONE (8,928,571) Series B Preferred Shares (the “Series B 
Preferred Shares” or the “Shares”). The Series B Preferred Shares shall have the rights, 
preferences, privileges and restrictions set forth in the Company’s Amended and Restated 
Articles of Incorporation (the “Restated Articles”) in the form attached to this Agreement as 
Exhibit C. 

 (b)  Subject to the terms and conditions of this Agreement, each Investor 
agrees, severally and not jointly, to purchase at the Closing or pursuant to Section 1.3, and the 
Company agrees to sell and issue to each Investor at the Closing or pursuant to Section 1.3, that 
number of Shares of the Company’s Series B Preferred Shares set forth opposite such Investor’s 
name on the signature page hereto hereto for the purchase price set forth thereon.     
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1.2  Initial Closing.   Subject to the escrow provisions of Section 1.4, the purchase and 
sale of the Series B Preferred Shares shall take place remotely via the exchange of documents 
and signatures, at 10:00 AM on or before September 30, 2020 (which period may be extended 
by the Company and the Placement Agent, in their mutual discretion, to a date not later than 
December 31, 2020), or at such other time and place as the Company and the Purchasers 
mutually agree upon, orally or in writing (which time and place are designated as the “Initial 
Closing”).  In the event there is more than one closing, the term “Closing” shall apply to each such 
closing unless otherwise specified.    

 
1.3  Subsequent Sale of Series B Preferred Shares.   The Company may sell up to the 

balance of the that number of the Series B Preferred Shares specified in Section 1.1(a) and not 
sold at the Initial Closing to such purchasers as it shall select, on the same terms and conditions 
as provided herein and at a price per Share not less than that of the Series B Preferred Shares 
sold at the initial closing, provided that the purchase agreement is executed not later than 
September 30, 2020 (which period may be extended by the Company and the Placement Agent, 
in their mutual discretion, to a date not later than December 31, 2020).  Any such purchaser shall 
become a party to this Agreement and the Investor Rights Agreement (Exhibit D); Right of First 
Refusal and Co-Sale Agreement (Exhibit E); and Voting Agreement (Exhibit F), and shall have the 
rights and obligations hereunder and thereunder.  

 
1.4 Minimum Offering.    

(a) Each Investor shall deliver such Investor’s aggregate purchase price to 
Sutter Securities Clearing, LLC, an affiliate of the Placement Agent (the “Escrow Agent”) in 
accordance with this Agreement. 

(b) The Company shall deliver share certificates registered in the name of each 
Investor, representing the purchased Series B Preferred Shares of such Investor to the Investor.  

(c) At such time that funds representing at least an aggregate of ONE MILLION 

DOLLARS ($1,000,000) have been funded into the escrow account maintained by the Escrow Agent 
from the sale of Series B Preferred Shares, the Initial Closing may occur and those funds shall be 
immediately released to the Company at the Initial Closing.     

1.5 Use of Proceeds.   In accordance with the directions of the Company’s Board of 
Directors, the Company will use the proceeds from the sale of the Shares for the development of 
its business in accordance with the Confidential Private Placement Memorandum (the 
“Memorandum”) and for general company purposes.   

2. Representations and Warranties of the Company.   The Company hereby represents and 
warrants to each Investor that: 

 
2.1 Organization and Qualification.  The Company is a corporation duly organized, in 

good standing, and validly existing under the laws of the State of Delaware and has all requisite 



WORMHOLE LABS, INC. SERIES B PREFERRED STOCK PURCHASE AGREEMENT PAGE 3 

company power and authority to carry on its business as now conducted and as proposed to be 
conducted. 

 
2.2 Authorization.  All company action on the part of the corporation and its directors 

and officers necessary for the authorization, execution and delivery of this Agreement and the 
authorization, sale, issuance and delivery of the Series B Preferred Shares, and the performance 
of all obligations of the Company hereunder and thereunder has been taken or will be taken prior 
to the Closing.  This Agreement and Exhibits D, E, and F to the Memorandum, when executed and 
delivered by the Company, shall constitute and are valid and legally binding obligations of the 
Company, enforceable against the Company in accordance with their terms except as limited by 
applicable bankruptcy, insolvency, reorganization, moratorium, fraudulent conveyance, and 
other laws of general application affecting enforcement of creditors’ rights generally, as limited 
by laws relating to the availability of specific performance, injunctive relief, or other equitable 
remedies. 

 
 2.3 Capitalization.  The Confidential Private Placement Memorandum and the Pre and 
Post Financing Capitalization described therein sets forth the capitalization of the Company 
immediately following the Closing (assuming the Offering is fully subscribed) including the 
number of Shares issued and outstanding (and the classes of such Shares, as such term is defined 
in the Restated Articles).   All of the Company’s Shares are subject to: (i) a right of first refusal in 
favor of the Company and Investors upon any proposed transfer (other than transfers for estate 
planning purposes); and (ii) the additional other restrictions as detailed under Exhibits D, E, and 
F in the Confidential Private Placement Memorandum.   The Company has provided access to the 
Investors complete and accurate copies of the agreements pursuant to which its Shares have 
been issued.    

 2.4  Valid Issuance.   The Series B Preferred Shares that are being purchased by the 
Investors hereunder, when issued, sold and delivered in accordance with the terms of this 
Agreement for the consideration expressed herein, will be duly and validly issued, fully paid, and 
nonassessable, and will be free of restrictions on transfer other than restrictions on transfer 
under this Agreement and the Restated Articles and under applicable state and federal securities 
laws.  
 
 2.5  Governmental Consents. No consent, approval, order or authorization of, or 
registration, qualification, designation, declaration or filing with, any federal, state or local 
governmental authority on the part of the Company is required in connection with the 
consummation of the transactions contemplated by this Agreement. 
 
 2.6  Offering. Subject in part to the truth and accuracy of each Investor’s 
representations set forth in each Investor’s Subscription Agreement and Section 3 of this 
Agreement, the offer, sale and issuance of the Series B Preferred Shares as contemplated by this 
Agreement are exempt from the registration requirements of any applicable state and federal 
securities laws, and neither the Company nor any authorized agent acting on its behalf will take 
any action hereafter that would cause the loss of such exemption. 
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2.7  Offering Materials.  This Agreement, and the Exhibits to the Confidential Private 
Placement Memorandum dated June ____, 2020, delivered to each Investor have been prepared 
in good faith by the Company and do not contain any untrue statement of a material fact nor 
does it omit to state a material fact necessary to make the statements made therein not 
misleading, except that with respect to projections contained in any document, the Company 
represents only that such projections were prepared in good faith and that the Company 
reasonably believes there is a reasonable basis for such projections. 

2.8 Non-Contravention. The execution and delivery by the Company of this Agreement 
and the related transaction documents executed by the Company (the “Transaction Documents”) 
and the performance and consummation of the transactions contemplated thereby do not and 
will not (i) violate the Company’s certificate of incorporation, as amended immediately prior to 
the Closing of this offering, or bylaws or any material judgment, order, writ, decree, statute, rule 
or regulation applicable to the Company; (ii) violate any provision of, or result in the breach or 
the acceleration of, or entitle any other Person to accelerate (whether after the giving of notice 
or lapse of time or both), any material mortgage, indenture, agreement, instrument or contract 
to which the Company is a party or by which it is bound; or (iii) result in the creation or imposition 
of any security interest, mortgage, pledge, lien, claim, charge or other encumbrance (“Lien”) 
upon any property, asset or revenue of the Company (other than any Lien arising under the 
Transaction Documents) or the suspension, revocation, impairment, forfeiture, or nonrenewal of 
any material permit, license, authorization or approval applicable to the Company, its business 
or operations, or any of its assets or properties. 

2.9 Absence of Litigation.  There is no action, suit, claim, proceeding, inquiry or 
investigation before or by any court, public board, government agency, self-regulatory 
organization or body pending or, to the knowledge of the Company, threatened against or 
affecting the Company or any of its subsidiaries that could, individually or in the aggregate, 
reasonably be expected to have a material adverse effect on the Company, its financial condition, 
prospects or results of operations (a “Material Adverse Effect”). 

2.10   Intellectual Property.  To the knowledge of the Company, the Company and its 
subsidiaries have, or have rights to use, all patents, patent applications, trademarks, trademark 
applications, service marks, trade names, copyrights, licenses and other similar rights that are 
necessary or material for use in connection with their respective businesses as described in 
the Memorandum and which the failure to so have could have a Material Adverse Effect 
(collectively, the “Intellectual Property Rights”). Neither the Company nor any subsidiary 
has received a written notice that the Intellectual Property Rights used by the Company or 
any subsidiary violates or infringes upon the rights of any person.  To the knowledge of 
the Company, all such Intellectual Property Rights are enforceable and there is no existing 
infringement by another person of any of the Intellectual Property Rights. 

2.11  Transactions With Affiliates and Employees.  Except as set forth in the 
Memorandum, none of the executive officers or directors of the Company and, to the knowledge 
of the Company, none of the employees of the Company is presently a party to any transaction 
with the Company or any Subsidiary (other than for services as employees, officers and directors), 
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including any contract, agreement or other arrangement providing for the furnishing of services 
to or by, providing for rental of real or personal property to or from, or otherwise requiring 
payments to or from any executive officer, director or such employee or, to the knowledge of 
the Company, any entity in which any executive officer, director, or any such employee has a 
substantial interest or is an officer, director, trustee or partner, in each case in excess of 
$120,000. 

 2.12   No Undisclosed Liabilities.  To the knowledge of the  Company, there is no material 
liability, indebtedness, obligation, expense, claim, deficiency, guaranty or endorsement of any 
type, whether accrued, absolute, contingent, matured, unmatured or otherwise, required to be 
reflected in financial statements attached to the Memorandum as Exhibit H (the “Financial 
Statements”), which individually or in the aggregate (a) has not been reflected in the latest 
balance sheet included in the Financial Statements, or (b) has not arisen (i) in the ordinary course 
of business, consistent with past practices, since the date of the latest balance sheet included in 
the Financial Statements in an amount that does not exceed $100,000 in any one case or 
$250,000 in the aggregate, (ii) pursuant to or in connection with this Agreement or the other 
transactions contemplated hereby or (c) are not executory performance obligations to be 
performed after the date hereof in the ordinary course of business pursuant to agreements of 
the Company that were entered into in the ordinary course of business, consistent with past 
practices. 

3. Representations and Warranties of the Investors.   Each Investor hereby represents and 
warrants that: 

3.1  Authorization.  Such Investor has full power and authority to enter into this 
Agreement, the Subscription Agreement, Exhibit A to the Memorandum, and the Exhibits to the 
Memorandum, and each such agreement constitutes a valid and legally binding obligation, 
enforceable in accordance with its terms except: (i) as limited by applicable bankruptcy, 
insolvency, reorganization, moratorium, and other laws of general application affecting 
enforcement of creditors’ rights generally, (ii) as limited by laws relating to the availability of 
specific performance, injunctive relief, or other equitable remedies, and (iii) to the extent the 
indemnification provisions contained in the various agreements as Exhibits to the Memorandum 
may be limited by applicable federal or state securities laws.  

3.2  Purchase Entirely for Own Account. This Agreement is made with such Investor 
in reliance upon such Investor’s representation to the Company, which by such Investor’s 
execution of this Agreement such Investor hereby confirms, that the Series B Preferred Shares to 
be received by such Investor will be acquired for investment for such Investor’s own account, not 
as a nominee or agent, and not with a view to the resale or distribution of any part thereof, and 
that such Investor has no present intention of selling, granting any participation in, or otherwise 
distributing the same.  By executing this Agreement, such Investor further represents that such 
Investor does not have any contract, undertaking, agreement, or arrangement with any person 
to sell, transfer or grant participations to such person or to any third person, with respect to any 
of the Shares. 
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3.3  Disclosure of Information.  Such Investor believes it has received all the 
information it considers necessary or appropriate for deciding whether to purchase the Series B 
Preferred Shares.  Such Investor further represents that it has had an opportSharey to ask 
questions and receive answers from the Company regarding the terms and conditions of the 
offering of the Series B Preferred Shares and the business, properties, prospects, and financial 
condition of the Company.  

3.4  Investment Experience.  Such Investor is an investor in securities of companies in 
the development stage and acknowledges that it is able to fend for itself, can bear the economic 
risk of its investment, and has such knowledge and experience in financial or business matters 
that it is capable of evaluating the merits and risks of the investment in the Series B Preferred 
Shares.  

3.5  Accredited Investor.  Such Investor is an “accredited investor” within the meaning 
of Securities and Exchange Commission (“SEC”) Rule 501 of Regulation D, as presently in effect 
and will and shall have completed the Accredited Investor Representation Letter in the form 
attached as Addendum A.  

3.6  Restricted Securities.  Such Investor understands that the Shares it is purchasing 
are characterized as “restricted securities” under the federal securities laws inasmuch as they are 
being acquired from the Company in a transaction not involving a public offering and that under 
such laws and applicable regulations such securities may be resold without registration under the 
Act, only in certain limited circumstances. In this connection, such Investor represents that it is 
familiar with SEC Rule 144, as presently in effect, and understands the resale limitations imposed 
thereby and by the Act.  

3.7  No Public Market.  The Investor understands that no public market now exists for 
the Shares, and that the Company has made no assurances that a public market will ever exist 
for the Shares. 

3.8  Further Limitations on Disposition. Without in any way limiting the 
representations set forth above, such Investor further agrees not to make any disposition of all 
or any portion of the Shares unless and until the transferee has agreed in writing for the benefit 
of the Company to be bound by this Section 3 and all the terms and conditions of each Exhibit to 
the Memorandum provided and to the extent this Section and such agreements are then 
applicable. 

3.9  Legends. It is understood that the certificates evidencing the Shares may bear 
one or all of the following (or similarly stated) legend(s): 

(a) “THESE SHARES ARE NOT REGISTERED UNDER STATE OR FEDERAL SECURITIES LAWS, AND 

MAY NOT BE OFFERED, OR SOLD, PLEDGED (EXCEPT A PLEDGE PURSUANT TO THE TERMS OF WHICH ANY OFFER OR SALE 

UPON FORECLOSURE WOULD BE MADE IN A MANNER THAT WOULD NOT VIOLATE THE REGISTRATION PROVISIONS OF 

FEDERAL OR STATE SECURITIES LAWS) OR OTHERWISE DISTRIBUTED FOR VALUE, NOR MAY THESE SHARES BE 

TRANSFERRED ON THE BOOKS OF THE COMPANY, WITHOUT OPINION OF COUNSEL, CONCURRED IN BY COUNSEL FOR THE 

COMPANY, THAT NO VIOLATION OF SAID REGISTRATION PROVISIONS WOULD RESULT THEREFROM.” 
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(b) Any legend required by the Blue Sky laws of any state to the extent such 
laws are applicable to the Shares represented by the certificate so legended. 

(c) Any legend required by the Company’s Bylaws as Exhibit G to the 
Memorandum. 

3.10  Further Representations by Foreign Investors. If an Investor is not a United States 
person, such Investor hereby represents that he or she has satisfied himself or herself as to the 
full observance of the laws of his or her jurisdiction in connection with any invitation to subscribe 
for the Shares or any use of this Agreement, including: (i) the legal requirements within his 
jurisdiction for the purchase of the Shares, (ii) any foreign exchange restrictions applicable to 
such purchase, (iii) any governmental or other consents that may need to be obtained, and (iv) 
the income tax and other tax consequences, if any, that may be relevant to the purchase, holding, 
redemption, sale, or transfer of the Shares. Such Investor’s subscription and payment for, and his 
or her continued beneficial ownership of the Shares, will not violate any applicable securities or 
other laws of his or her jurisdiction.  

3.11  Residence.  If the Investor is an individual, then the Investor resides in the state 
or province identified in the address of the Investor set forth on the signature page hereto; if the 
Investor is a partnership, corporation, limited liability company or other entity, then the office or 
offices of the Investor in which its principal place of business is identified in the address or 
addresses of the Investor set forth on such signature page.  

3.12  Compensation of the Placement Agent.  Each Investor acknowledges that it is fully 
aware that the Placement Agent and each soliciting dealer appointed by the Placement Agent 
will receive from the Company, in consideration of their respective services as placement agent 
or soliciting dealer in respect of the offer and sale of the Shares contemplated hereby the 
following consideration as more fully described in the Memorandum:  The Company was required 
to pay the Placement Agent a cash advisory fee in the amount of $25,000 upon entering into the 
engagement agreement with the Placement Agent. In addition, the Company will pay to the 
Placement Agent a success fee upon each Closing that is equal to 8% of the gross proceeds 
received by the Company at such Closing and warrants to purchase Shares having a warrant value 
equal to 8% of the gross proceeds received by the Company at such Closing. The warrants will 
contain a cashless exercise provision, shall be non-callable and non-cancelable with immediate 
piggy-back registration rights and contain terms no less favorable than those issued to Investors, 
if applicable.  Notwithstanding the foregoing, if certain Investors identified by the Company 
(“Company Investors”) invest during the first sixty days of offering period, then the Placement 
Agent’s cash commission for the sale of Shares to such person’s shall be reduced by 25% and if 
Company Investors invest during the first thirty days of the offering period, then the Placement 
Agent’s cash commission for the sale of Shares to such person’s shall be reduced by 50%.  In 
addition, the Company will reimburse the Placement Agent for legal and administrative costs of 
the financing at Closing, including reasonable fees (not to exceed $15,000) and expenses of 
Investor counsel, unless the transaction is not completed because the Investors withdraw their 
commitment without cause.  Additional fees are being paid to the Escrow Agent and other 
affiliates of the Placement Agent as described in the Memorandum. 
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4. Conditions of Investors’ Obligations at Closing.  The obligations of each Investor to the 
Company under this Agreement are subject to the fulfillment, on or before the Closing, of each 
of the following conditions, unless otherwise waived:  

4.1 Representations and Warranties.  The representations and warranties of the 
Company contained in Section 2 shall be true on and as of the Closing. 

4.2 Qualifications.  All authorizations, approvals or permits, if any, of any 
governmental authority or regulatory body of the United States or of any state that are required 
in connection with the lawful issuance and sale of the Shares pursuant to this Agreement shall 
be obtained and effective as of the Closing 
 
 4.3  Performance.  The Company shall have performed and complied with all 
agreements, obligations and conditions contained in this Agreement that are required to be 
performed or complied with by it on or before the Closing.  

 4.4  Proceedings and Documents.   All Company and other proceedings in connection 
with the transactions contemplated at the Closing and all documents incident thereto shall be 
reasonably satisfactory in form and substance to the Investors. 

 4.5  This Agreement and Exhibits D, E, and F in the Memorandum.   The Agreement 
shall be in full force and effect, and the Company and each Investor shall have entered into this 
Agreement and each of these Exhibits. 

4.6  Minimum Number of Shares at Initial Closing.  A minimum of $1,000,000 in Series 
B Preferred Shares must be sold at the Initial Closing. 

5. Conditions of the Company’s Obligations at Closing. The obligations of the Company to 
each Investor under this Agreement are subject to the fulfillment on or before the Closing of each 
of the following conditions by that Investor:  

5.1  Representations and Warranties. The representations and warranties of the 
Investors contained in Section 3 shall be true on and as of the Closing with the same effect as 
though such representations and warranties had been made on and as of the Closing.  

5.2  Payment of Purchase Price.  The Investor shall have delivered the purchase price 
specified in Section 1.2 and on each Investor’s signature page hereto.  

5.3  Qualifications. All authorizations, approvals, or permits, if any, of any 
governmental authority or regulatory body of the United States or of any state that are required 
in connection with the lawful issuance and sale of the Shares pursuant to this Agreement shall 
be duly obtained and effective as of the Closing.  

5.4  This Agreement and Exhibits D, E, and F in the Memorandum.   The Agreement 
shall be in full force and effect, and the Company and each Investor shall have entered into this 
Agreement and each of the Exhibits. 
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5.5  Accredited Investor Representation Letter.   Each Investor shall have delivered 
the Accredited Investor Representations and Subscription Agreement, Exhibit A to the 
Memorandum.  

5.6  Minimum Number of Shares at Initial Closing.  A minimum of $1,000,000 in Series 
B Preferred Shares must be sold at the Initial Closing. 

6. Miscellaneous. 

6.1  Survival of Warranties. The warranties, representations and covenants of the 
Company and Investors contained in or made pursuant to this Agreement shall survive the 
execution and delivery of this Agreement and the Closing and shall in no way be affected by any 
investigation of the subject matter thereof made by or on behalf of the Investors or the Company. 

6.2  Successors and Assigns.  Except as otherwise provided herein, the terms and 
conditions of this Agreement shall inure to the benefit of and be binding upon the respective 
successors and assigns of the parties (including transferees of any Shares).  Nothing in this 
Agreement, express or implied, is intended to confer upon any party other than the parties 
hereto or their respective successors and assigns any rights, remedies, obligations, or liabilities 
under or by reason of this Agreement, except as expressly provided in this Agreement; provided, 
however that the Placement Agent is an intended third party beneficiary of the representations 
and warranties made by the parties in this Agreement. 

6.3  Governing Law.   This Agreement shall be governed by and construed under the 
laws of the State of Delaware. 

6.4  Counterparts.    This Agreement may be executed in two or more counterparts, 
each of which shall be deemed an original, but all of which together shall constitute one and the 
same instrument. 

6.5  Titles and Subtitles.  The titles and subtitles used in this Agreement are used for 
convenience only and are not to be considered in construing or interpreting this Agreement. 

6.6     Notices.  Unless otherwise provided, any notice required or permitted under this 
Agreement shall be given in writing and shall be deemed effectively given upon personal delivery 
to the party to be notified or upon deposit with the United States Post Office, by registered or 
certified mail, postage prepaid and addressed to the party to be notified at the address indicated 
for such party on the signature page hereof, or at such other address as such party may designate 
by ten (10) days’ advance written notice to the other parties. 

 
6.7  Finder’s Fee.  Except as otherwise disclosed in writing and in the Memorandum to 

the parties, each party represents that it neither is nor will be obligated for any finders’ fee or 
commission in connection with this transaction.   Each Investor agrees to indemnify and to hold 
harmless the Company from any liability for any commission or compensation in the nature of a 
finders’ fee (and the costs and expenses of defending against such liability or asserted liability) 
for which such Investor or any of its officers, partners, employees, or representatives is 
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responsible.  The Company agrees to indemnify and hold harmless each Investor from any liability 
for any commission or compensation in the nature of a finders’ fee (and the costs and expenses 
of defending against such liability or asserted liability) for which the Company or any of its 
officers, employees or representatives is responsible. 

 
6.8  Amendments and Waivers.  Any term of this Agreement may be amended and 

the observance of any term of this Agreement may be waived (either generally or in a particular 
instance and either retroactively or prospectively), only with the written consent of the Company 
and the holders of a majority of the Series B Preferred Shares sold under this Agreement.  Any 
amendment or waiver effected in accordance with this paragraph shall be binding upon each 
holder of any Shares purchased under this Agreement at the time outstanding (including Shares 
into which such securities are convertible), each future holder of all such securities, and the 
Company. 

6.9  Severability. If one or more provisions of this Agreement are held to be 
unenforceable under applicable law, such provision shall be excluded from this Agreement and 
the balance of the Agreement shall be interpreted as if such provision were so excluded and shall 
be enforceable in accordance with its terms. 

6.10  Aggregation of Series B Preferred Shares.  All of the Series B Preferred Shares held 
or acquired by affiliated entities or persons shall be aggregated together for the purpose of 
determining the availability of any rights under this Agreement. 

6.11  Entire Agreement.  This Agreement and the documents, including without 
limtiation, all Exhibits, and the Memorandum constitute the entire agreement among the parties 
and no party shall be liable or bound to any other party in any manner by any warranties, 
representations, or covenants except as specifically set forth herein or therein. 

 

 [Signatures on following page] 
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INVESTOR SIGNATURES 

 
All Investors Must Complete and Sign 

 
 

Investor Information:   

Investor Name:   ________________________________ 

Purchase Price:    $  ____________________ 
 

Street Address:   ________________________________ 
 

City, State, and ZIP Code:  ________________________________ 
 

Telephone Number:   (_____) __________________________ 
 

Social Security Number or EIN: _______________________________________ 

 
 
Optional Consent to Use of Electronic Transmission: 

☐ The Investor consents to the Company’s use of electronic transmission (“e-mail”) for any 
notices or communications required by this Agreement or the Restated Articles at the e-
mail address set forth here.  The Company may rely on communications sent to me at the 
address below for any purposes as adequate notice or communication effective the date 
of transmission.  The Company may reasonably conclude that I am the author of 
communications from my e-mail address.  I acknowledge that I have the right to have any 
communication transmitted to me in paper at my request.  Any inadvertent failure by the 
Company to reach me at the e-mail below does not invalidate the notice or action.  I 
acknowledge that I am responsible for spam filtering or other e-mail configurations issues 
that may prevent me from receiving an e-mail without the Company’s knowledge.  I will 
promptly notify the Company of any change in e-mail address.  This consent to e-mail is 
optional and may be withdrawn in writing delivered to the Company, specifying the 
effective date. 

Investor’s E-mail Address:  ________________________________ 
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Individuals must complete the following: 

Date:      

Investor:      Co-Investor: 
 
 
              

              
(Print Name of Signatory Here)    (Print Name of Any Co-Signatory Here) 

 
 
 
Entities must complete the following: 
 

Certificate of Signatory 

I hereby certify that I am empowered and duly authorized by the entity set forth herein to 
execute and carry out the terms of the Agreement and to purchase and hold the Shares on behalf 
of the entity, and I certify further that the Agreement has been duly and validly executed on 
behalf of the entity and constitutes a legal and binding obligation of the entity. 
 
Date: __________________ 

 
Entity: ______________________________________ 

 
 

By: __________________________________________ 
 

Printed Name:  _______________________________ 
 

Title: ________________________________________ 
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COMPANY ACCEPTANCE 

 
Wormhole Labs, Inc., a corporation organized under the laws of the State of Delaware, hereby 
accepts the foregoing subscription subject to the terms and conditions of this Agreement. 
 
DATE: _______________ 
 

WORMHOLE LABS, INC. 

 

 

By: ___________________________________ 

Printed Name:  Curtis Hutten      
Title:    Chief Executive Officer 
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Exhibit C 



EXHIBIT C 

FORM OF INVESTOR RIGHTS AGREEMENT 

 

This INVESTOR RIGHTS AGREEMENT (this “Agreement”) is made and entered into 

as of [  ], 2020, by and among Wormhole Labs, Inc., a 

Delaware corporation (the “Company”) and the investors identified on Schedule A hereto (each, 

including their respective successors and assigns, an “Investor” and collectively, the “Investors”). 

WHEREAS, in connection with the Series B Preferred Stock Purchase Agreement by and 

among the parties hereto of even date herewith (the “Purchase Agreement”), the Company has 

agreed, upon the terms and subject to the conditions set forth in the Purchase Agreement, to issue 

and sell to each Investor shares comprised of the Company’s Series B Preferred Stock, $0.000001 

par value per share; and 

WHEREAS, in accordance with the terms of the Purchase Agreement, the Company has 

agreed to provide certain registration rights under the Securities Act of 1933, as amended, and the 

rules and regulations thereunder, or any similar successor statute (collectively, the “Securities 

Act”), and applicable state securities laws. 

NOW, THEREFORE, in consideration of the premises and the mutual covenants 

contained herein and other good and valuable consideration, the receipt and sufficiency of which 

are hereby acknowledged, the Company and each of the Investors hereby agree as follows: 

1. Definitions. Capitalized terms used and not otherwise defined herein that are 

defined in the Purchase Agreement will have the respective meanings given such terms in the 

Purchase Agreement. As used in this Agreement, the following terms have the respective meanings 

set forth in this Section 1 and other terms are defined throughout this Agreement: 

“Commission Comments” means written comments pertaining solely to Rule 415 

which are received by the Company from the Commission to a filed Registration Statement, which 

either (i) requires the Company to limit the number of Registrable Securities which may be 

included therein to a number which is less than the number sought to be included thereon as filed 

with the Commission or (ii) requires the Company to either exclude Registrable Securities held by 

specified Holders or deem such Holders to be underwriters with respect to Registrable Securities 

they seek to include in such Registration Statement. 

“Delaware Courts” means the state and federal courts sitting in Delaware. 

“Effective Date” means, as to a Registration Statement, the date on which such 

Registration Statement is first declared effective by the Commission. 

“Effectiveness Date” means (a) with respect to the initial Registration Statement 

required to be filed pursuant to Section 2(a), the earlier of: (i) the 120
th 

day following the Final 

Closing Date and (ii) the fifth Trading Day following the date on which the Company is notified 

by the Commission that the initial Registration Statement will not be reviewed or is no longer 

subject to further review and comments; (b) with respect to any additional Registration Statements 

required to be filed under Section 2(b) due to SEC Restrictions, the earlier of: (i) the 90
th 

day 

following the applicable Restriction Termination Date and (ii) the fifth Trading Day 
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following the date on which the Company is notified by the Commission that such Registration 
Statement will not be reviewed or is no longer subject to further review and comments; and (c) 
with respect to a Registration Statement required to be filed under Section 2(c), the earlier of: (i) 

the 90
th 

day following the date on which the Company becomes eligible to utilize Form S-3 to 
register the resale of Common Stock, and (ii) the fifth Trading Day following the date on which 
the Company is notified by the Commission that the Registration Statement will not be reviewed 
or is no longer subject to further review and comments. 

“Effectiveness Period” means, as to any Registration Statement required to be 

filed pursuant to this Agreement, the period commencing on the Effective Date of such 

Registration Statement and ending on (a) the date that all of the Registrable Securities covered by 

such Registration Statement have been publicly sold by the Holders of the Registrable Securities 

included therein, or (b) such time as all of the Registrable Securities covered by such Registration 

Statement may be sold by the Holders without volume restrictions pursuant to Rule 144 as 

determined by the counsel to the Company pursuant to a written opinion letter to such effect, 

addressed and acceptable to the Company's transfer agent and the affected Holders. 

“Exchange Act” means the Securities Exchange Act of 1934, as amended. 
 

“Filing Date” means (a) with respect to the initial Registration Statement required 
to be filed pursuant to Section 2(a), the earliest of (i) five (5) years after the Closing of the Purchase 
Agreement by all Investors, or (ii) Six (6) months following and initial public offering (“IPO”) as 
requested by the required Holders; (b) with respect to any additional Registration Statements 
required to be filed under Section 2(b) due to SEC Restrictions, the 30th day following the 
applicable Restriction Termination Date (as defined in Section 2(b)) and (c) with respect to a 
Registration Statement required to be filed under Section 2(c), the 30th day following the date on 
which the Company becomes eligible to utilize Form S-3 to register the resale of Common Stock. 

“Final Closing Date” means the date on which the final closing of the purchase 

and sale of the Convertible Notes and Warrants occurs pursuant to Section 2.2 of the Purchase 

Agreement. 

“FINRA” means the Financial Industry Regulatory Authority, Inc. 
 

“Holder” or “Holders” means the holder or holders, as the case may be, from time 

to time of Registrable Securities and, if other than an Investor, a Person (as defined in the Purchase 

Agreement) to whom the rights hereunder have been properly assigned pursuant to Section 7 

hereof. 

“Investment Amount” means, with respect to each Investor, the Investment 

Amount indicated on such Investor’s signature page to this Agreement, which is also reflected on 

the Schedule of Investors attached hereto as Schedule A.  The aggregate offering price for such 

registration may not be less than Ten Million Dollars ($10,000,000). 
 

“Proceeding” means an action, claim, suit, investigation or proceeding (including, 

without limitation, an investigation or partial proceeding, such as a deposition), whether 

commenced or threatened. 

“Prospectus” means the prospectus included in a Registration Statement 

(including, without limitation, a prospectus that includes any information previously omitted from 
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a prospectus filed as part of an effective registration statement in reliance upon Rule 430A 

promulgated under the Securities Act), as amended or supplemented by any prospectus 

supplement, with respect to the terms of the offering of any portion of the Registrable Securities 

covered by a Registration Statement, and all other amendments and supplements to the Prospectus, 

including post -effective amendments, and all material incorporated by reference or deemed to be 

incorporated by reference in such Prospectus. 

“Registrable Securities” means any shares of Common Stock issuable upon the 

conversion of the Series B Preferred Shares issued to Investors pursuant to the Purchase 

Agreement, any shares of Common Stock issuable upon the exercise of warrants issued to 

Boustead Securities, LLC, (the “Placement Agent”) as compensation in connection with the 

financing that is the subject of the Purchase Agreement (“Placement Agent Warrant Shares”), 

and any securities issued or issuable upon any stock split, dividend or other distribution, 

recapitalization or similar event, or any price adjustment as a result of such stock splits, reverse 

stock splits or similar events with respect to any of the securities referenced above. 

Notwithstanding the foregoing, a security shall cease to be a Registrable Security for purposes of 

this Agreement from and after such time as the Holder of such security may resell such security 

without volume restrictions under Rule 144, as determined by the counsel to the Company pursuant 

to a written opinion letter to such effect, addressed and acceptable to the Company’s transfer agent 

and the affected Holders. 

“Registration Statement” means the initial registration statement required to be 

filed in accordance with Section 2(a) and any additional registration statements required to be filed 

under this Agreement, including in each case the Prospectus, amendments and supplements to such 

registration statements or Prospectus, including pre- and post- effective amendments, all exhibits 

thereto, and all material incorporated by reference or deemed to be incorporated by reference 

therein. 

“Required Holders” means the Holders of Seventy Five Percent (75%) of the Registrable 

Securities. 
 

“Rule 144” means Rule 144 promulgated by the Commission pursuant to the 

Securities Act, as such Rule may be amended from time to time, or any similar rule or regulation 

hereafter adopted by the Commission having substantially the same effect as such Rule. 

“Rule 415” means Rule 415 promulgated by the Commission pursuant to the 

Securities Act, as such Rule may be amended from time to time, or any similar rule or regulation 

hereafter adopted by the Commission having substantially the same effect as such Rule. 

“Rule 424” means Rule 424 promulgated by the Commission pursuant to the 

Securities Act, as such Rule may be amended from time to time, or any similar rule or regulation 

hereafter adopted by the Commission having substantially the same effect as such Rule. 
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“Selling Holder Questionnaire” means the selling security holder notice and 

questionnaire attached as Annex B hereto. 

"Trading Day" means a day on which the Trading Market on which the Common 

Stock is listed or quoted for trading is open for the transaction of business. 

“Trading Market” means any of the New York Stock Exchange, the NYSE MKT, 

the NASDAQ Global Select Market, the NASDAQ Global Market, the NASDAQ Capital Market, 

the OTCBB, the OTCQB, the OTCQX or any other market on which the Common Stock is listed 

or quoted for trading on the date in question. 

2. Registration. 
 

(a) On or prior to the applicable Filing Date, which shall be upon the earliest of 

(i) Five (5) years after the Closing of the Purchase Agreement by all Investors; or (ii) Six (6) 

months following and initial public offering (“IPO”) as requested by the required Holders, the 

Company shall prepare and file with the Commission one Registration Statement covering the 

resale of all Registrable Securities not already covered by an existing and effective Registration 

Statement for an offering to be made on a continuous basis pursuant to Rule 415. Each Registration 

Statement required to be filed under this Agreement shall be filed on Form S-1 (or on such other 

form appropriate for such purpose) and contain (except if otherwise required pursuant to written 

comments received from the Commission upon a review of such Registration Statement, other 

than as to the characterization of any Holder as an underwriter, which shall not occur unless such 

characterization is consistent with written information provided by the Holder in the Selling Holder 

Questionnaire) the “Plan of Distribution” substantially in the form attached hereto as Annex A. 

Holders shall agree in connection with an IPO, if requested by the managing underwriter, not to 

sell or transfer any shares of Common Stock of the Company for a period of up to 180 days 

following the IPO (provided all directors and officers of the Company agree to the same lock-up). 

The Company shall cause each Registration Statement required to be filed under this Agreement 

to be declared effective under the Securities Act as soon as possible but, in any event, no later than 

its Effectiveness Date, and shall use its commercially reasonable best efforts to keep each such 

Registration Statement continuously effective during its entire Effectiveness Period. By 5:00 p.m. 

(New York City time) on the Trading Day immediately following the Effective Date of each 

Registration Statement, the Company shall file with the Commission in accordance with Rule 424 

under the Securities Act the final prospectus to be used in connection with sales pursuant to such 

Registration Statement (whether or not such filing is technically required under such Rule). 
 

(b) Notwithstanding anything to the contrary contained in this Section 2, if the 

Company receives Commission Comments, and following discussions with and responses to the 

Commission in which the Company uses its commercially reasonable best efforts to cause as many 

Registrable Securities for as many Holders as possible to be included in the Registration Statement 

filed pursuant to Section 2(a) without characterizing any Holder as an underwriter unless such 

characterization is consistent with written information provided by the Holder in the Selling Holder 

Questionnaire (and in such regard uses its commercially reasonable best efforts to cause the 

Commission to permit any Holder or its counsel to participate in Commission conversations on 

such issue together with the Company’s counsel, and timely conveys relevant information 

concerning such issue with the Holders or their counsel) (the day that such discussions and 

responses are concluded shall be referred to as the “Tolling Date”), the Company is unable to 

cause the inclusion of all Registrable Securities, then the Company may, following not less than 
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three (3) Trading Days prior written notice to the Holders (i) remove from the Registration 

Statement such Registrable Securities (the “Cut Back Shares”) and/or (ii) agree to such 

restrictions and limitations on the registration and resale of the Registrable Securities, in each case 

as the Commission may require in order for the Commission to allow such Registration Statement 

to become effective; provided, that in no event may the Company characterize any Holder as an 

underwriter unless such characterization is consistent with written information provided by the 

Holder in the Selling Holder Questionnaire (collectively, the “SEC Restrictions”). Unless the 

SEC Restrictions otherwise require, any cut -back imposed pursuant to this Section 2(b) shall be 

allocated among the Registrable Securities of the Holders on a pro rata basis. No liquidated 

damages under Section 2(d) shall accrue on or as to any Cut Back Shares, and the required 

Effectiveness Date for such Registration Statement will be tolled until such time as the Company 

is able to effect the registration of the Cut Back Shares in accordance with any SEC Restrictions 

if such Registrable Securities cannot at such time be resold by the Holders thereof without volume 

limitations pursuant to Rule 144 (such date, the “Restriction Termination Date”). From and after 

the Restriction Termination Date, all provisions of this Section 2 shall again be applicable to the 

Cut Back Shares (which, for avoidance of doubt, retain their character as “Registrable Securities”) 

if such Registrable Securities cannot at such time be resold by the Holders thereof without volume 

limitations pursuant to Rule 144 so that the Company will be required to file, by the Filing Date,  

with and cause to be declared effective by the Commission such additional Registration Statements 

in the time frames set forth herein as necessary to ultimately cause to be covered by effective 

Registration Statements all Registrable Securities. For the avoidance of doubt, the time period 

starting from the Tolling Date and ending with the Restriction Termination Date shall be excluded 

in calculating the applicable Effectiveness Date. 
 

(c) Promptly following any date on which the Company becomes eligible to 

use a registration statement on Form S-3 to register Registrable Securities for resale, upon the 

request of 30% of the Registerable Securities, the Company shall file a Registration Statement on 

Form S-3 covering all Registrable Securities (or a post-effective amendment on Form S-3 to the 

then effective Registration Statement) and shall cause such Registration Statement to be filed by 

the Filing Date for such Registration Statement and declared effective under the Securities Act as 

soon as possible thereafter, but in any event prior to the Effectiveness Date therefor. The Holders 

of 30% of the Registerable Securities will have the right to require the Company to register on 

Form S-3, if and when available. For use by the Company, so long as the Registerable Securities 

are for an aggregate offering of at least Five Million Dollars ($5,000,000). Such Registration 

Statement shall contain (except if otherwise required pursuant to written comments received from 

the Commission upon a review of such Registration Statement, other than as to the characterization 

of any Holder as an underwriter, which shall not occur unless such characterization is consistent 

with written information provided by the Holder in the Selling Holder Questionnaire) the “Plan of 

Distribution” in substantially the form attached hereto as Annex A. The Company shall use its 

commercially reasonable best efforts to keep such Registration Statement continuously effective 

under the Securities Act during the entire Effectiveness Period. By 5:00 p.m. (New York City time) 

on the Trading Day immediately following the Effective Date of such Registration Statement, the 

Company shall file with the Commission in accordance with Rule 424 under the Securities Act the 

final prospectus to be used in connection with sales pursuant to such Registration Statement 

(whether or not such filing is technically required under such Rule). There shall be no limit on the 

aggregate number of such Form S-3 registrations, provided that there is no more than one per year. 
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(d) Each Holder agrees to furnish to the Company a completed Questionnaire 

in the form attached to this Agreement as Annex B (a “Selling Holder Questionnaire”). The 

Company shall not be required to include the Registrable Securities of a Holder in a Registration 

Statement and shall not be required to pay any liquidated or other damages under Section 2(d) to 

any Holder who fails to furnish to the Company a fully completed Selling Holder Questionnaire at 

least two Trading Days prior to the Filing Date (subject to the requirements set forth in Section 

3(a)). 
 

3. Registration Procedures. In connection with the Company’s registration 

obligations hereunder: 

(a) The Company shall not file a Registration Statement, any Prospectus or any 

amendments or supplements thereto in which the “Selling Stockholder” section thereof differs in 

any material respect from the disclosure received from a Holder in its Selling Holder Questionnaire 

(as amended or supplemented). The Company shall not file a Registration Statement, any 

Prospectus or any amendments or supplements thereto in which it (i) characterizes any Holder as 

an underwriter, unless such characterization is consistent with written information provided by the 

Holder in the Selling Holder Questionnaire, (ii) excludes a particular Holder due to such Holder 

refusing to be named as an underwriter, or (iii) reduces the number of Registrable Securities being 

registered on behalf of a Holder except pursuant to, in the case of subsection (iii), the Commission 

Comments, without, in each case, such Holder’s express written authorization, unless such 

reduction is made pursuant to Section 2(b) hereof. The Company shall also ensure that each 

Registration Statement (including any amendments or supplements thereto and prospectuses 

contained therein) shall not contain any untrue statement of a material fact or omit to state a 

material fact required to be stated therein, or necessary to make the statements therein (in the case 

of prospectuses, in the light of the circumstances in which they were made) not misleading, except to 

the extent, but only to the extent, that such untrue statements or omissions are based solely upon information 

regarding such Holder furnished in writing to the Company by such Holder expressly for use therein, or to 

the extent that such information relates to such Holder or such Holder's proposed method of distribution of 

Registrable Securities and was reviewed and expressly approved in writing by such Holder expressly for 

use in the Registration Statement, such Prospectus or such form of Prospectus or in any amendment or 

supplement thereto (it being understood that the Holder has approved Annex A hereto for this purpose). 

(b) The Company shall (i) prepare and file with the Commission such 

amendments, including post-effective amendments, to each Registration Statement and the 

Prospectus used in connection therewith as may be necessary to keep such Registration Statement 

continuously effective as to the applicable Registrable Securities for its Effectiveness Period and, 

if required under Section 2(b) with respect to Cut Back Shares, prepare and file with the 

Commission such additional Registration Statements in order to register for resale under the 

Securities Act all of the Registrable Securities; (ii) cause the related Prospectus to be amended or 

supplemented by any required Prospectus supplement, and as so supplemented or amended to be 

filed pursuant to Rule 424; (iii) respond as promptly as reasonably possible to any comments 

received from the Commission with respect to each Registration Statement or any amendment 

thereto and, as promptly as reasonably possible provide the Holders true and complete copies of 

all correspondence from and to the Commission relating to such Registration Statement that would 

not result in the disclosure to the Holders of material and non-public information concerning the 

Company; and (iv) comply in all material respects with the provisions of the Securities Act and 

the Exchange Act with respect to the Registration Statement(s) and the disposition of all 
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Registrable Securities covered by each Registration Statement. 

(c) The Company shall notify the Holders as promptly as reasonably possible 

(and, in the case of (i)(A) below, not less than three Trading Days prior to such filing and, in the 

case of (v) below, not less than three Trading Days prior to the financial statements in any 

Registration Statement becoming ineligible for inclusion therein) and (if requested by any such 

Person) confirm such notice in writing no later than one Trading Day following the day (i)(A) 

when a Prospectus or any Prospectus supplement or post-effective amendment to a Registration 

Statement is proposed to be filed; (B) when the Commission notifies the Company whether there 

will be a “review” of such Registration Statement and whenever the Commission comments in 

writing on such Registration Statement (the Company shall provide true and complete copies 

thereof and all written responses thereto to that pertain to the Holders as a Selling Stockholder or 

to the Plan of Distribution, but not information which the Company believes would constitute 

material and non-public information); and (C) with respect to each Registration Statement or any 

post-effective amendment, when the same has become effective; (ii) of any request by the 

Commission or any other Federal or state governmental authority for amendments or supplements 

to a Registration Statement or Prospectus or for additional information; (iii) of the issuance by the 

Commission of any stop order suspending the effectiveness of a Registration Statement covering 

any or all of the Registrable Securities or the initiation of any Proceedings for that purpose; (iv) of 

the receipt by the Company of any notification with respect to the suspension of the qualification 

or exemption from qualification of any of the Registrable Securities for sale in any jurisdiction, or 

the initiation or threatening of any Proceeding for such purpose; and (v) of the occurrence of any 

event or passage of time that makes the financial statements included in a Registration Statement 

ineligible for inclusion therein or any statement made in such Registration Statement or Prospectus or any 

document incorporated or deemed to be incorporated therein by reference untrue in any material respect or 

that requires any revisions to such Registration Statement, Prospectus or other documents so that, in the 

case of such Registration Statement or the Prospectus, as the case may be, it will not contain any untrue 

statement of a material fact or omit to state any material fact required to be stated therein or necessary to 

make the statements therein, in light of the circumstances under which they were made, not misleading, 

except to the extent, but only to the extent, that such untrue statements or omissions are based solely upon 

information regarding such Holder furnished in writing to the Company by such Holder expressly for use 

therein, or to the extent that such information relates to such Holder or such Holder's proposed method of 

distribution of Registrable Securities and was reviewed and expressly approved in writing by such Holder 

expressly for use in the Registration Statement, such Prospectus or such form of Prospectus or in any 

amendment or supplement thereto (it being understood that the Holder has approved Annex A hereto for 

this purpose). 
 

(d) The Company shall use its commercially reasonable best efforts to prevent 

the issuance of any stop order or other suspension of effectiveness of a Registration Statement, or 

the suspension of the qualification of any of the Registrable Securities for sale in any jurisdiction 

and, if such an order or suspension is issued, to obtain the withdrawal of such order or suspension 

at the earliest possible moment and to notify the Holders of the issuance of such order and the 

resolution thereof or its receipt of actual notice of the initiation or threat of any proceeding for 

such purpose. 

(e) The Company shall furnish to the Holders, without charge and at the option 

of the Company in electronic format, at least one conformed copy of each Registration Statement 

and each amendment thereto and all exhibits to the extent requested by the Holders (including 

those previously furnished) promptly after the filing of such documents with the Commission. 
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(f) The Company shall promptly deliver to the Holders, without charge, as 

many copies of each Prospectus or Prospectuses (including each form of prospectus) and each 

amendment or supplement thereto as the Holders may reasonably request. The Company hereby 

consents to the use of such Prospectus and each amendment or supplement thereto by each of the 

selling Holders in connection with the offering and sale of the Registrable Securities covered by 

such Prospectus and any amendment or supplement thereto. 

(g) Prior to any public offering of Registrable Securities, the Company shall 

register or qualify such Registrable Securities for offer and sale under the securities or Blue Sky 

laws of all jurisdictions within the United States as any Holder may request, to keep each such 

registration or qualification (or exemption therefrom) effective during the Effectiveness Period and 

to do any and all other acts or things necessary or advisable to enable the disposition in such 

jurisdictions of the Registrable Securities covered by the Registration Statements; provided, that 

in connection with any such registration or qualification, the Company shall not be required to (i) 

qualify to do business in any jurisdiction where the Company would not otherwise be required to 

qualify, (ii) subject itself to general taxation in any such jurisdiction, (iii) file a general consent to 
service of process in any jurisdiction, or (iv) make any change to the Company’s articles of incorporation 

or bylaws. 

(h) The Company shall cooperate with the Holders to facilitate the timely 

preparation and delivery of certificates representing Registrable Securities to be delivered to a 

transferee pursuant to the Registration Statement(s), which certificates shall be free, to the extent 

permitted by the Purchase Agreement, of all restrictive legends, and to enable such Registrable 

Securities to be in such denominations and registered in such names as any such Holders may 

request. 

(i) Upon the occurrence of any event contemplated by Section 3(c)(v), as 

promptly as reasonably possible, the Company shall prepare a supplement or amendment, 

including a post-effective amendment, to the affected Registration Statements or a supplement to 

the related Prospectus or any document incorporated or deemed to be incorporated therein by 

reference, and file any other required document so that, as thereafter delivered, no Registration 

Statement nor any Prospectus will contain an untrue statement of a material fact or omit to state a 

material fact required to be stated therein or necessary to make the statements therein, in light of 

the circumstances under which they were made, not misleading. 

(j) The Company shall notify the Holders in writing of the happening of any 

event, as promptly as practicable after becoming aware of such event, as a result of which the 

prospectus included in a Registration Statement, as then in effect, includes an untrue statement of 

a material fact or omission to state a material fact required to be stated therein or necessary to 

make the statements therein, in the light of the circumstances under which they were made, not 

misleading (provided, that in no event shall such notice contain any material, nonpublic 

information), and promptly prepare a supplement or amendment to such Registration Statement to 

correct such untrue statement or omission. The Company shall also promptly notify the Holders in 

writing when a prospectus or any prospectus supplement or post-effective amendment has been 

filed, and when a Registration Statement or any post-effective amendment has become effective. 
 

(k) If any Holder is required under applicable securities laws to be described in 

the Registration Statement as an underwriter, at the reasonable request of such Holder, the 

Company shall furnish to such Holder, on the date of the effectiveness of the Registration 
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Statement and thereafter from time to time on such dates as a Holder may reasonably request: (i) 

a letter, dated such date, from the Company’s independent certified public accountants in form and 

substance as is customarily given by independent certified public accountants to underwriters in 

an underwritten public offering, addressed to the Holders, and (ii) an opinion, dated as of such 

date, of counsel representing the Company for purposes of such Registration Statement, in form, 

scope and substance reasonably acceptable to such counsel and as is customarily given in an 

underwritten public offering, addressed to the Holders. 

(l) The Company shall hold in confidence and not make any disclosure of 

information concerning a Holder provided to the Company unless: (i) disclosure of such 

information is necessary to comply with federal or state securities laws, (ii) the disclosure of such 

information is necessary to avoid or correct a misstatement or omission in any Registration 

Statement, (iii) the release of such information is ordered pursuant to a subpoena or other final, 
non-appealable order from a court or governmental body of competent jurisdiction, or (iv) such information 

has been made generally available to the public other than by disclosure in violation of this Agreement or 

any other agreement. The Company agrees that it shall, upon learning that disclosure of such information 

concerning a Holder is sought in or by a court or governmental body of competent jurisdiction or through 

other means, give prompt written notice to such Holder and allow such Holder, at the Holder’s expense, to 

undertake appropriate action to prevent disclosure of, or to obtain a protective order for, such information. 

(m) The Company shall use its commercially reasonable best efforts to cause all 

of the Registrable Securities covered by a Registration Statement to be listed on each Trading 

Market on which securities of the same class or series issued by the Company are then listed, if 

any, if the listing of such Registrable Securities is then permitted under the rules of such exchange. 

The Company shall pay all fees and expenses in connection with satisfying its obligation under 

this Section 3(m). 

(n) The Company shall cooperate with the Holders who hold Registrable 

Securities being offered and, to the extent applicable, facilitate the timely preparation and delivery 

of certificates (not bearing any restrictive legend to the extent permitted by the Purchase 

Agreement) representing the Registrable Securities to be offered pursuant to a Registration 

Statement and enable such certificates to be in such denominations or amounts, as the case may 

be, as the Holders may reasonably request and registered in such names as the Holders may request. 
 

(o) If requested by a Holder, the Company shall as soon as practicable: (i) 

incorporate in a prospectus supplement or post-effective amendment such information as a Holder 

reasonably requests to be included therein relating to the sale and distribution of Registrable 

Securities, including, without limitation, information with respect to the number of Registrable 

Securities being offered or sold, the purchase price being paid therefor and any other terms of the 

offering of the Registrable Securities to be sold in such offering; (ii) make all required filings of 

such prospectus supplement or post-effective amendment after being notified of the matters to be 

incorporated in such prospectus supplement or post-effective amendment; and (iii) supplement or 

make amendments to any Registration Statement if reasonably requested by a Holder holding any 

Registrable Securities. 

(p) The Company shall use its commercially reasonable best efforts to cause the 

Registrable Securities covered by a Registration Statement to be registered with or approved by 

such other governmental agencies or authorities as may be necessary to consummate the 

disposition of such Registrable Securities. 
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4. Registration Expenses. All fees and expenses incident to the performance of or 

compliance with this Agreement by the Company shall be borne by the Company, not to exceed 

$75,000 for one special counsel to represent all Holders, whether or not any Registrable Securities 

are sold pursuant to a Registration Statement. The fees and expenses referred to in the foregoing 

sentence shall include, without limitation, (i) all registration and filing fees (including, without 

limitation, fees and expenses (A) with respect to filings required to be made with any Trading 

Market on which the Common Stock is then listed or quoted for trading, (B) with respect to filings 

with FINRA by any underwriter’s counsel for compensation review pursuant to FINRA Rule 5110, 

and (C) in compliance with applicable state securities or Blue Sky laws), (ii) printing expenses 

(including, without limitation, expenses of printing certificates for Registrable Securities and of printing 

prospectuses if the printing of prospectuses is reasonably requested by a Holder), (iii) messenger, telephone 

and delivery expenses, (iv) fees and disbursements of counsel for the Company, (v) Securities Act liability 

insurance, if the Company so desires such insurance, and (vi) fees and expenses of all other Persons retained 

by the Company in connection with the consummation of the transactions contemplated by this Agreement. 

In addition, the Company shall be responsible for all of its internal expenses incurred in connection with 

the consummation of the transactions contemplated by this Agreement (including, without limitation, all 

salaries and expenses of its officers and employees performing legal or accounting duties), the expense of 

any annual audit and the fees and expenses incurred in connection with the listing of the Registrable 

Securities on any securities exchange as required hereunder. In no event shall the Company be responsible 

for any broker or similar commissions incurred by any Holder or, except to the extent provided for in the 

Transaction Documents (as defined in the Purchase Agreement), any legal fees or other cost of the Holders 

in connection with this Agreement. 

5. Indemnification. 
 

(a) Indemnification by the Company. The Company shall, notwithstanding any 

termination of this Agreement, indemnify and hold harmless each Holder, the officers, directors, 

agents, investment advisors, partners, members and employees of each of them, each Person who 

controls any such Holder (within the meaning of Section 15 of the Securities Act or Section 20 of 

the Exchange Act) and the officers, directors, agents and employees of each such controlling 

Person, to the fullest extent permitted by applicable law, from and against any and all losses, 

claims, damages, liabilities, costs (including, without limitation, reasonable costs of preparation 

and reasonable attorneys' fees) and expenses (collectively, “Losses”), as incurred, arising out of or 

relating to any untrue or alleged untrue statement of a material fact contained in any Registration 

Statement, any Prospectus or any form of prospectus or in any amendment or supplement thereto 

or in any preliminary prospectus, or arising out of or relating to any omission or alleged omission 

of a material fact required to be stated therein or necessary to make the statements therein (in the 

case of any Prospectus or form of prospectus or supplement thereto, in light of the circumstances 

under which they were made) not misleading, except to the extent, but only to the extent, that (1) 

such untrue statements or omissions are based solely upon information regarding such Holder 

furnished in writing to the Company by such Holder expressly for use therein, or to the extent that 

such information relates to such Holder or such Holder's proposed method of distribution of 

Registrable Securities and was reviewed and expressly approved in writing by such Holder 

expressly for use in the Registration Statement, such Prospectus or such form of Prospectus or in 

any amendment or supplement thereto (it being understood that the Holder has approved Annex A 

hereto for this purpose) or (2) in the case of an occurrence of an event of the type specified in 

Section 3(c)(ii)-(v), the use by such Holder of an outdated or defective Prospectus after the 

Company has notified the Holder in writing that the Prospectus is outdated or defective and prior 

to the receipt by such Holder of an Advice (as defined below) or an amended or supplemented 

Prospectus, but only if and to the extent that following the receipt of the Advice or the amended 
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or supplemented Prospectus the misstatement or omission giving rise to such Loss would have 

been corrected. The Company shall notify the Holders promptly of the institution, threat or 

assertion of any Proceeding of which the Company is aware in connection with the transactions 

contemplated by this Agreement. 

(b) Indemnification by Holders. Each Holder shall, severally and not jointly, 

indemnify and hold harmless the Company, its directors, officers, agents and employees, each 

Person who controls the Company (within the meaning of Section 15 of the Securities Act and 

Section 20 of the Exchange Act), and the directors, officers, agents or employees of such 

controlling Persons, to the fullest extent permitted by applicable law, from and against all Losses, 

as incurred, arising solely out of or based solely upon: (x) such Holder's failure to comply with the 

prospectus delivery requirements of the Securities Act or (y) any untrue statement of a material 

fact contained in any Registration Statement, any Prospectus, or any form of prospectus, or in any 

amendment or supplement thereto, or arising solely out of or based solely upon any omission of a 

material fact required to be stated therein or necessary to make the statements therein not 

misleading to the extent, but only to the extent that, (1) such untrue statements or omissions are 

based solely upon information regarding such Holder furnished in writing to the Company by such 

Holder expressly for use therein, or to the extent that such information relates to such Holder or 

such Holder's proposed method of distribution of Registrable Securities and was reviewed and 

expressly approved in writing by such Holder expressly for use in the Registration Statement (it 

being understood that the Holder has approved Annex A hereto for this purpose), such Prospectus 

or such form of Prospectus or in any amendment or supplement thereto or (2) in the case of an 

occurrence of an event of the type specified in Section 3(c)(ii)-(v), the use by such Holder of an 

outdated or defective Prospectus after the Company has notified such Holder in writing that the 

Prospectus is outdated or defective and prior to the receipt by such Holder of an Advice or an 

amended or supplemented Prospectus, but only if and to the extent that following the receipt of the 

Advice or the amended or supplemented Prospectus the misstatement or omission giving rise to 

such Loss would have been corrected. In no event shall the liability of any selling Holder hereunder 

be greater in amount than the dollar amount of the net proceeds received by such Holder upon the 

sale of the Registrable Securities giving rise to such indemnification obligation. 
 

(c) Conduct of Indemnification Proceedings. If any Proceeding shall be brought 

or asserted against any Person entitled to indemnity hereunder (an “Indemnified Party”), such 

Indemnified Party shall promptly notify the Person from whom indemnity is sought (the 

“Indemnifying Party”) in writing, and the Indemnifying Party shall assume the defense thereof, 

including the employment of counsel reasonably satisfactory to the Indemnified Party and the 

payment of all fees and expenses incurred in connection with defense thereof; provided, that the 

failure of any Indemnified Party to give such notice shall not relieve the Indemnifying Party of its 

obligations or liabilities pursuant to this Agreement, except (and only) to the extent that it shall be 

finally determined by a court of competent jurisdiction (which determination is not subject to 

appeal or further review) that such failure shall have proximately and materially adversely 

prejudiced the Indemnifying Party. 

An Indemnified Party shall have the right to employ separate counsel in any such 

Proceeding and to participate in the defense thereof, but the fees and expenses of such counsel 

shall be at the expense of such Indemnified Party or Parties unless: (1) the Indemnifying Party has 

agreed in writing to pay such fees and expenses; (2) the Indemnifying Party shall have failed 

promptly to assume the defense of such Proceeding and to employ counsel reasonably satisfactory 

to such Indemnified Party in any such Proceeding; or (3) the named parties to any such Proceeding 
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(including any impleaded parties) include both such Indemnified Party and the Indemnifying Party, 

and such Indemnified Party shall have been advised by counsel that a conflict of interest is likely 

to exist if the same counsel were to represent such Indemnified Party and the Indemnifying Party 

(in which case, if such Indemnified Party notifies the Indemnifying Party in writing that it elects 

to employ separate counsel at the expense of the Indemnifying Party, the Indemnifying Party shall 

not have the right to assume the defense thereof and such counsel shall be at the expense of the 

Indemnifying Party); provided, that the Indemnifying Party shall pay for no more than one separate 

set of counsel for all Indemnified Parties and such legal counsel shall be selected by the Required 

Holders. The Indemnifying Party shall not be liable for any settlement of any such Proceeding 

effected without its written consent, which consent shall not be unreasonably withheld. No 

Indemnifying Party shall, without the prior written consent of the Indemnified Party, effect any 

settlement of any pending Proceeding in respect of which any Indemnified Party is a party, unless 

such settlement includes an unconditional release of such Indemnified Party from all liability on 

claims that are the subject matter of such Proceeding. 

 

All fees and expenses of the Indemnified Party (including reasonable fees and 

expenses to the extent incurred in connection with investigating or preparing to defend such 

Proceeding in a manner not inconsistent with this Section) shall be paid to the Indemnified Party, 

as incurred, within ten Trading Days of written notice thereof to the Indemnifying Party (regardless 

of whether it is ultimately determined that an Indemnified Party is not entitled to indemnification 

hereunder; provided, that the Indemnifying Party may require such Indemnified Party to undertake 

to reimburse all such fees and expenses to the extent it is finally judicially determined that such 

Indemnified Party is not entitled to indemnification hereunder). 

(d) Contribution. If a claim for indemnification under Section 5(a) or 5(b) is 

unavailable to an Indemnified Party (by reason of public policy or otherwise), then each 

Indemnifying Party, in lieu of indemnifying such Indemnified Party, shall contribute to the amount 

paid or payable by such Indemnified Party as a result of such Losses, in such proportion as is 

appropriate to reflect the relative fault of the Indemnifying Party and Indemnified Party in 

connection with the actions, statements or omissions that resulted in such Losses as well as any 

other relevant equitable considerations. The relative fault of such Indemnifying Party and 

Indemnified Party shall be determined by reference to, among other things, whether any action in 

question, including any untrue or alleged untrue statement of a material fact or omission or alleged 

omission of a material fact, has been taken or made by, or relates to information supplied by, such 

Indemnifying Party or Indemnified Party, and the parties' relative intent, knowledge, access to 

information and opportunity to correct or prevent such action, statement or omission. The amount 

paid or payable by a party as a result of any Losses shall be deemed to include, subject to the 

limitations set forth in Section 5(c), any reasonable attorneys' or other reasonable fees or expenses 

incurred by such party in connection with any Proceeding to the extent such party would have been 

indemnified for such fees or expenses if the indemnification provided for in this Section was 

available to such party in accordance with its terms. 

The parties hereto agree that it would not be just and equitable if contribution 

pursuant to this Section 5(d) were determined by pro rata allocation or by any other method of 

allocation that does not take into account the equitable considerations referred to in the 

immediately preceding paragraph. Notwithstanding the provisions of this Section 5(d), (i) no 

Person involved in the sale of Registrable Securities which Person is guilty of fraudulent 

misrepresentation (within the meaning of Section 11(f) of the Securities Act) in connection with 
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such sale shall be entitled to contribution from any Person involved in such sale of Registrable 

Securities who was not guilty of fraudulent misrepresentation; and (ii) no Holder shall be required 

to contribute, in the aggregate, any amount in excess of the amount by which the proceeds actually 

received by such Holder from the sale of the Registrable Securities subject to the Proceeding 

exceeds the amount of any damages that such Holder has otherwise been required to pay by reason 

of such untrue or alleged untrue statement or omission or alleged omission. 

The indemnity and contribution agreements contained in this Section are in addition 

to any liability that the Indemnifying Parties may have to the Indemnified Parties. 

6. Reports Under the Exchange Act. With a view to making available to the Holders 

the benefits of Rule 144 or any other similar rule or regulation of the SEC that may at any time 

permit the Holders to sell Registrable Securities of the Company to the public without registration, 

the Company agrees, for so long as Registrable Securities are outstanding and held by the Holders, 

to: 

(a) make and keep public information available, as those terms are understood, 

defined and required in Rule 144; 

(b) file with the SEC in a timely manner all reports and other documents required 

of the Company under the Securities Act and the Exchange Act so long as the Company remains 

subject to such requirements and the filing of such reports and other documents is required for the 

applicable provisions of Rule 144; and 

(c) furnish to each Holder so long as such Holder owns Registrable Securities, 

promptly upon request, such information as may be reasonably and customarily requested to permit 

the Holders to sell such securities pursuant to Rule 144 without registration. 

7. Assignment of Registration Rights. The rights under this Agreement shall be 

automatically assignable by the Investors to any permitted transferee of all or any portion of such 

Investor’s Registrable Securities if: (i) the Investor agrees in writing with the transferee or assignee 

to assign such rights, and a copy of such agreement is furnished to the Company within five (5) 

Trading Days after such assignment; (ii) the Company is, within five (5) Trading Days after such 

transfer or assignment, furnished with written notice of (a) the name and address of such transferee 

or assignee, and (b) the securities with respect to which such registration rights are being 

transferred or assigned; (iii) immediately following such transfer or assignment the further 

disposition of such securities by the transferee or assignee is restricted under the Securities Act or 

applicable state securities laws; (iv) at or before the time the Company receives the written notice 

contemplated by clause (ii) of this sentence the transferee or assignee agrees in writing with the 

Company to be bound by all of the provisions contained herein; and (v) such transfer shall have 

been made in accordance with the applicable requirements of the Purchase Agreement. 

8. Miscellaneous. 
 

(a) Third Party Beneficiary. The Placement Agent is an intended third party 

beneficiary of this Agreement and have all of the rights of an “Investor” under this Agreement and 

the Placement Agent Warrant Shares (and any capital stock of the Company issued or issuable, with 

respect to the warrants issued to Placement Agent in connection with the financing that is the subject of the 

Purchase Agreement, as a result of any stock split, stock dividend, recapitalization, exchange, anti-dilution 
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adjustment or similar event or otherwise, without regard to any limitations on exercises of the Warrants, if 

any) constitute Registrable Securities for all purposes of this Agreement. 

(b) Remedies. In the event of a breach by the Company or by a Holder, of any 

of their obligations under this Agreement, each Holder or the Company, as the case may be, in 

addition to being entitled to exercise all rights granted by law and under this Agreement, including 

recovery of damages, will be entitled to specific performance of its rights under this Agreement. 

The Company and each Holder agree that monetary damages would not provide adequate 

compensation for any losses incurred by reason of a breach by it of any of the provisions of this 

Agreement and hereby further agrees that, in the event of any action for specific performance in 

respect of such breach, it shall waive the defense that a remedy at law would be adequate. 

(c) No Piggyback on Registrations. Subject to subsection (f) below, neither the 

Company nor any of its security holders (other than the Holders in such capacity pursuant hereto) 

may include securities of the Company in a Registration Statement other than the Registrable 

Securities, and the Company shall not during the Effectiveness Period enter into any agreement 

providing any such right to any of its security holders without the prior written consent of the 

Required Holders, which shall not be unreasonably withheld. 

(d) Compliance. Each Holder covenants and agrees that it will comply with the 

prospectus delivery requirements of the Securities Act as applicable to it in connection with sales 

of Registrable Securities pursuant to the Registration Statement. 

(e) Discontinued Disposition. Each Holder agrees by its acquisition of such 

Registrable Securities that, upon receipt of a notice from the Company of the occurrence of any 

event of the kind described in Section 3(c), such Holder will forthwith discontinue disposition of 

such Registrable Securities under the Registration Statement until such Holder's receipt of the 

copies of the supplemented Prospectus and/or amended Registration Statement or until it is advised 

in writing (the “Advice”) by the Company that the use of the applicable Prospectus may be 

resumed, and, in either case, has received copies of any additional or supplemental filings that are 

incorporated or deemed to be incorporated by reference in such Prospectus or Registration 

Statement. The Company may provide appropriate stop orders to enforce the provisions of this 

paragraph. 

(f) Piggy-Back Registrations. If at any time during the Effectiveness Period 

there is not an effective Registration Statement covering all of the Registrable Securities and the 

Company shall determine to prepare and file with the Commission a registration statement relating 

to an offering for its own account or the account of others under the Securities Act of any of its 

equity securities, other than on Form S-4 or Form S-8 (each as promulgated under the Securities 

Act) or their then equivalents relating to equity securities to be issued solely in connection with 

any acquisition of any entity or business or equity securities issuable in connection with stock 

option or other employee benefit plans, then the Company shall send to each Holder written notice 

of such determination and, if within fifteen calendar days after receipt of such notice, any such Holder 

shall so request in writing, the Company shall include in such registration statement all or any part of such 

Registrable Securities such holder requests to be registered, subject to customary underwriter cutbacks 

applicable to all holders of registration rights. The Holders of Registrable Securities will be entitled to 

“piggyback” registration rights on such registration statement of the Company, subject to the right, 

however, of the Company and its underwriters to reduce the number of shares proposed to be registered to 

a minimum of 25% on a pro rata basis and to complete reduction on an IPO at the underwriter’s discretion. 

In all events, the shares to be registered by holders of Registrable Securities will be reduced only after all 
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other stockholders’ shares are reduced. 

(g) Amendments and Waivers. Provisions of this Agreement may be amended 

and the observance thereof may be waived (either generally or in a particular instance and either 

retroactively or prospectively), only with the written consent of the Company and the Required 

Holders. Any amendment or waiver effected in accordance with this Section 8(g) shall be binding 

upon each Investor and the Company. No such amendment shall be effective to the extent that it 

applies to less than all of the Holders. No consideration shall be offered or paid to any Person to 

amend or consent to a waiver or modification of any provision of this Agreement unless the same 

consideration also is offered to all of the parties to this Agreement. Notwithstanding the foregoing, 

a waiver or consent to depart from the provisions hereof with respect to a matter that relates 

exclusively to the rights of certain Holders and that does not directly or indirectly affect the rights 

of other Holders may be given by Holders of at least a majority of the Registrable Securities to 

which such waiver or consent relates. 

(h) Notices. Any notices, consents, waivers or other communications required 

or permitted to be given under the terms of this Agreement must be in writing and will be deemed 

to have been delivered if delivered in accordance with Section 6.3 of the Purchase Agreement. 

(i) Successors and Assigns. This Agreement shall inure to the benefit of and be 

binding upon the successors and permitted assigns of each of the parties and shall inure to the 

benefit of each Holder. The Company may not assign its rights or obligations hereunder without 

the prior written consent of the Required Holders, provided, that in the event that the Company is 

a party to a merger, consolidation, share exchange or similar business combination transaction in 

which the Common Stock is converted into the equity securities of another Person, from and after 

the effective time of such transaction, such Person shall, by virtue of such transaction, be deemed 

to have assumed the obligations of the Company hereunder, the term “Company” shall be deemed 

to refer to such Person and the term “Registrable Securities” shall be deemed to include the 

securities received by the Investors in connection with such transaction unless such securities are 

otherwise freely tradable by the Investors after giving effect to such transaction. Each Holder may 

assign their respective rights hereunder in the manner and to the Persons as permitted under the 

Purchase Agreement. 

(j) Execution and Counterparts. This Agreement may be executed in any 

number of counterparts, each of which when so executed shall be deemed to be an original and, 

all of which taken together shall constitute one and the same Agreement. In the event that any 

signature is delivered by facsimile or email transmission, such signature shall create a valid binding 

obligation of the party executing (or on whose behalf such signature is executed) the same with 

the same force and effect as if such facsimile or email signature were the original thereof. 

(k) Governing Law. All questions concerning the construction, validity, 

enforcement and interpretation of this Agreement shall be governed by and construed and enforced 

in accordance with the internal laws of the State of Delaware, without regard to the principles of conflicts 

of law thereof. Each party agrees that all Proceedings concerning the interpretations, enforcement and 

defense of the transactions contemplated by this Agreement (whether brought against a party hereto or its 

respective Affiliates, employees or agents) will be commenced in the Delaware Courts. Each party hereto 

hereby irrevocably submits to the exclusive jurisdiction of the Delaware Courts for the adjudication of any 

dispute hereunder or in connection herewith or with any transaction contemplated hereby or discussed 

herein, and hereby irrevocably waives, and agrees not to assert in any Proceeding, any claim that it is not 
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personally subject to the jurisdiction of any Delaware Court, or that such Proceeding has been commenced 

in an improper or inconvenient forum. Each party hereto hereby irrevocably waives personal service of 

process and consents to process being served in any such Proceeding by mailing a copy thereof via 

registered or certified mail or overnight delivery (with evidence of delivery) to such party at the address in 

effect for notices to it under this Agreement and agrees that such service shall constitute good and sufficient 

service of process and notice thereof. Nothing contained herein shall be deemed to limit in any way any 

right to serve process in any manner permitted by law. Each party hereto hereby irrevocably waives, to the 

fullest extent permitted by applicable law, any and all right to trial by jury in any Proceeding arising out of 

or relating to this Agreement or the transactions contemplated hereby. If either party shall commence a 

Proceeding to enforce any provisions of this Agreement, then the prevailing party in such Proceeding shall 

be reimbursed by the other party for its attorney’s fees and other costs and expenses incurred with the 

investigation, preparation and prosecution of such Proceeding. 

 

(l) Cumulative Remedies. The remedies provided herein are cumulative and 

not exclusive of any remedies provided by law. 

(m) Entire Agreement. This Agreement, the other Transaction Documents and 

the instruments referenced herein and therein constitute the entire agreement among the parties 

hereto with respect to the subject matter hereof and thereof. There are no restrictions, promises, 

warranties or undertakings, other than those set forth or referred to herein and therein. This 

Agreement, the other Transaction Documents and the instruments referenced herein and therein 

supersede all prior agreements and understandings among the parties hereto with respect to the 

subject matter hereof and thereof. 

(n) Severability. If any term, provision, covenant or restriction of this 

Agreement is held by a court of competent jurisdiction to be invalid, illegal, void or unenforceable, 

the remainder of the terms, provisions, covenants and restrictions set forth herein shall remain in 

full force and effect and shall in no way be affected, impaired or invalidated, and the parties hereto 

shall use their reasonable efforts to find and employ an alternative means to achieve the same or 

substantially the same result as that contemplated by such term, provision, covenant or restriction. 

It is hereby stipulated and declared to be the intention of the parties that they would have executed 

the remaining terms, provisions, covenants and restrictions without including any of such that may 

be hereafter declared invalid, illegal, void or unenforceable. 

(o) Headings. The headings in this Agreement are for convenience of 

reference only and shall not limit or otherwise affect the meaning hereof. 
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(p) Independent Nature of Holders' Obligations and Rights. The obligations of 

each Holder under this Agreement are several and not joint with the obligations of each other 

Holder, and no Holder shall be responsible in any way for the performance of the obligations of 

any other Holder under this Agreement. Nothing contained herein or in any Transaction Document, 

and no action taken by any Holder pursuant thereto, shall be deemed to constitute the Holders as 

a partnership, an association, a joint venture or any other kind of entity, or create a presumption 

that the Holders are in any way acting in concert or as a group with respect to such obligations or 

the transactions contemplated by this Agreement or any other Transaction Document. Each Holder 

acknowledges that no other Holder will be acting as agent of such Holder in enforcing its rights 

under this Agreement. Each Holder shall be entitled to independently protect and enforce its rights, 

including without limitation the rights arising out of this Agreement, and it shall not be necessary 

for any other Holder to be joined as an additional party in any Proceeding for such purpose. The 

Company acknowledges that each of the Holders has been provided with the same Registration 

Rights Agreement for the purpose of closing a transaction with multiple Holders and not because 

it was required or requested to do so by any Holder. 

(q) Termination of this Agreement.  When shares of any Holder are eligible to 

be sold without restriction under Rule 144 or the fifth (5th) anniversary of the IPO. 

(r) Subordination of Future Registration Rights. No future registration rights 

may be granted without consent of the Holders of a simply majority of the then outstanding 

Registrable Securities unless subordinate to the Investor’s rights. 
 

(signature page follows) 



 

IN WITNESS WHEREOF, the parties have executed this Registration Rights 

Agreement as of the date first written above. 

 
COMPANY: 

 

WORMHOLE LABS, INC. 

 
 

By:   

Name: 

Title: 

 
 

INVESTORS: 

 

The Investors executing the Signature Page in the 

form attached hereto as Annex C and delivering the 

same to the Company or its agents shall be deemed 

to have executed this Agreement and agreed to the 

terms hereof. 



 

Annex A 
 

Plan of Distribution 
 

The Selling Stockholders and any of their pledgees, donees, transferees, assignees and 

successors-in-interest may, from time to time, sell any or all of their shares of common stock on 

any stock exchange, market or trading facility on which the shares are traded or quoted or in private 

transactions. However, Holders shall agree in connection with an IPO, if requested by the 

managing underwriter, not to sell or transfer any shares of Common Stock of the Company for a 

period of up to 180 days following the IPO (provided all directors and officers of the Company 

agree to the same lock-up).  These sales may be at fixed or negotiated prices. The Selling 

Stockholders may use any one or more of the following methods when selling shares: 

ordinary brokerage transactions and transactions in which the broker-dealer solicits Investors; 
 

block trades in which the broker-dealer will attempt to sell the shares as agent but may 

position and resell a portion of the block as principal to facilitate the transaction; 

purchases by a broker-dealer as principal and resale by the broker-dealer for its account; 

an exchange distribution in accordance with the rules of the applicable exchange; 

privately negotiated transactions; 

through the writing of options on the shares; 
 

to cover short sales made after the date that this Registration Statement is declared effective 

by the Commission; 

broker-dealers may agree with the Selling Stockholders to sell a specified number of such 

shares at a stipulated price per share; and 

a combination of any such methods of sale. 
 

The selling stockholders may also sell shares under Rule 144 of the Securities Act of 1933, 

as amended (the “Securities Act”), if available, rather than under this prospectus. The selling 

stockholders shall have the sole and absolute discretion not to accept any purchase offer or make 

any sale of shares if it deems the purchase price to be unsatisfactory at any particular time. 

The selling stockholders or their respective pledgees, donees, transferees or other 

successors in interest, may also sell the shares directly to market makers acting as principals and/or 

broker-dealers acting as agents for themselves or their customers. Such broker-dealers may receive 

compensation in the form of discounts, concessions or commissions from the selling stockholders 

and/or the purchasers of shares for whom such broker-dealers may act as agents or to whom they 

sell as principal or both, which compensation as to a particular broker-dealer might be in excess 

of customary commissions. Market makers and block purchasers purchasing the shares will do so 

for their own account and at their own risk. It is possible that a selling stockholder will attempt to 

sell shares of common stock in block transactions to market makers or other purchasers at a price 

per share which may be below the then existing market price. We cannot assure that all or any of 

the shares offered in this prospectus will be issued to, or sold by, 



 

the selling stockholders. The selling stockholders and any brokers, dealers or agents, upon 

effecting the sale of any of the shares offered in this prospectus, may be deemed to be 

“underwriters” as that term is defined under the Securities Act, the Exchange Act and the rules and 

regulations of such acts. In such event, any commissions received by such broker-dealers or agents 

and any profit on the resale of the shares purchased by them may be deemed to be underwriting 

commissions or discounts under the Securities Act. 

We are required to pay all fees and expenses incident to the registration of the shares, 

including fees and disbursements of counsel to the selling stockholders, but excluding brokerage 

commissions or underwriter discounts. 

The selling stockholders, alternatively, may sell all or any part of the shares offered in this 

prospectus through an underwriter. The selling stockholders have not entered into any agreement 

with a prospective underwriter and there is no assurance that any such agreement will be entered 

into. 

The selling stockholders may pledge their shares to their brokers under the margin 

provisions of customer agreements. If a selling stockholder defaults on a margin loan, the broker 

may, from time to time, offer and sell the pledged shares. The selling stockholders and any other 

persons participating in the sale or distribution of the shares will be subject to applicable provisions 

of the Exchange Act, and the rules and regulations under such act, including, without limitation, 

Regulation M. These provisions may restrict certain activities of, and limit the timing of purchases 

and sales of any of the shares by, the selling stockholders or any other such person. In the event 

that any of the selling stockholders are deemed an affiliated purchaser or distribution participant 

within the meaning of Regulation M, then the selling stockholders will not be permitted to engage 

in short sales of common stock. Furthermore, under Regulation M, persons engaged in a 

distribution of securities are prohibited from simultaneously engaging in market making and 

certain other activities with respect to such securities for a specified period of time prior to the 

commencement of such distributions, subject to specified exceptions or exemptions. In addition, 

if a short sale is deemed to be a stabilizing activity, then the selling stockholders will not be 

permitted to engage in a short sale of our common stock. All of these limitations may affect the 

marketability of the shares. 

If a selling stockholder notifies us that it has a material arrangement with a broker-dealer 

for the resale of the common stock, then we would be required to amend the registration statement 

of which this prospectus is a part, and file a prospectus supplement to describe the agreements 

between the selling stockholder and the broker-dealer. 



 

Annex B 
 

WORMHOLE LABS, INC. 
 

Selling Securityholder Notice and Questionnaire 
 

The undersigned beneficial owner of common stock (the “Common Stock”), of Wormhole Labs, 

Inc., a Delaware corporation (the “Company”), understands that the Company has filed or intends 

to file with the Securities and Exchange Commission (the “Commission”) a Registration 

Statement for the registration and resale of the Registrable Securities, in accordance with the terms  

of  the  Registration  Rights  Agreement,  dated  as  of  [  ], 2020 (the 

“Registration Rights Agreement”), among the Company and the Investors named therein. A 

copy of the Registration Rights Agreement is available from the Company upon request at the 

address set forth below. All capitalized terms used and not otherwise defined herein shall have the 

meanings ascribed thereto in the Registration Rights Agreement. 

The undersigned hereby provides the following information to the Company and represents 

and warrants that such information is accurate: 

QUESTIONNAIRE 
 

1. Name. 
 

(a) Full Legal Name of Selling Securityholder 
 

 

 

(b) Full Legal Name of Registered Holder (if not the same as (a) above) 

through which Registrable Securities Listed in Item 3 below are held: 

 
 

 

(c) Full Legal Name of Natural Control Person (which means a natural person who 

directly or indirectly alone or with others has power to vote or dispose of the 

securities covered by the questionnaire): 
 
 

2. Address for Notices to Selling Securityholder: 
 

 
 

 

Telephone:  

Fax:  

Contact Person:   



 

3. Beneficial Ownership of Registrable Securities: 
 

Type and Principal Amount of Registrable Securities beneficially owned: 
 

 
 

 

4. Broker-Dealer Status: 
 

(a) Are you a broker-dealer? 
 

Yes [    ] No  [    ] 
 

Note: If yes, the Commission’s staff has indicated that you should be identified as an 

underwriter in the Registration Statement. 

(b) Are you an affiliate of a broker-dealer? 
 

Yes [    ] No  [    ] 
 

(c) If you are an affiliate of a broker-dealer, do you certify that you bought the 

Registrable Securities in the ordinary course of business, and at the time of the 

purchase of the Registrable Securities to be resold, you had no agreements or 

understandings, directly or indirectly, with any person to distribute the Registrable 

Securities? 

Yes [    ] No [  ] 
 

Note: If no, the Commission’s staff has indicated that you should be identified as an 

underwriter in the Registration Statement. 

5. Beneficial Ownership of Other Securities of the Company Owned by the Selling 

Securityholder. 

Except as set forth below in this Item 5, the undersigned is not the beneficial or registered 

owner of any securities of the Company other than the Registrable Securities listed above 

in Item 3. 

Type and Amount of Other Securities beneficially owned by the 

Selling Securityholder: 

 
 

 



 

6. Relationships with the Company: 
 

Except as set forth below, neither the undersigned nor any of its affiliates, officers, 

directors or principal equity holders (owners of 5% of more of the equity securities of the 

undersigned) has held any position or office or has had any other material relationship 

with the Company (or its predecessors or affiliates) during the past three years. 

State any exceptions here: 
 

 
 

 

 
7. The Company has advised each Selling Stockholder that it is the view of the Commission that 

it may not use shares registered on the Registration Statement to cover short sales of Common 

Stock made prior to the date on which the Registration Statement is declared effective by the 

Commission, in accordance with 1997 Securities and Exchange Commission Manual of Publicly 

Available Telephone Interpretations Section A.65. If a Selling Stockholder uses the prospectus for 

any sale of the Common Stock, it will be subject to the prospectus delivery requirements of the 

Securities Act. The Selling Stockholders will be responsible to comply with the applicable 

provisions of the Securities Act and Exchange Act, and the rules and regulations thereunder 

promulgated, including, without limitation, Regulation M, as applicable to such Selling 

Stockholders in connection with resales of their respective shares under the Registration Statement. 

The undersigned agrees to promptly notify the Company of any inaccuracies or changes in the 

information provided herein that may occur subsequent to the date hereof and prior to the Effective 

Date for the Registration Statement. 

Certain legal consequences arise from being named as a Selling Securityholder in the Registration 

Statement and related prospectus. Accordingly, the undersigned is advised to consult their own 

securities law counsel regarding the consequence of being named or not being named as a Selling 

Securityholder in the Registration Statement and the related prospectus. 

By signing below, the undersigned consents to the disclosure of the information contained herein 

in its answers to Items 1 through 6 and the inclusion of such information in the Registration 

Statement and the related prospectus. The undersigned understands that such information will be 

relied upon by the Company in connection with the preparation or amendment of the Registration 

Statement and the related prospectus. The undersigned hereby elects to include the Registrable 

Securities owned by it and listed above in Item 3 (unless otherwise specified in Item 

3) in the Registration Statement. 



 

IN WITNESS WHEREOF the undersigned, by authority duly given, has caused this Notice and 

Questionnaire to be executed and delivered either in person or by its duly authorized agent. 

Dated:   Beneficial Owner:    

 

By:  Name: 

Title: 

 

PLEASE EMAIL A COPY OF THE COMPLETED AND EXECUTED NOTICE 

AND QUESTIONNAIRE TO: 

WORMHOLE LABS, INC. 

Attention: Curtis Hutten 

Email: curtis@wormholelabs.com  



 

Annex C 

 

Registration Rights Agreement 

Investor Counterpart Signature Page 

 

The undersigned, desiring to: (i) enter into this Registration Rights Agreement, dated as of 

[  ], 2020 (the “Agreement”), between the undersigned, Wormhole Labs, Inc., 

a Delaware corporation (the “Company”), and the other parties thereto, in or substantially in the 

form furnished to the undersigned and (ii) purchase the securities of the Company appearing 

below, hereby agrees to purchase such securities from the Company as of the Closing and further 

agrees to join the Agreement as a party thereto, with all the rights and privileges appertaining 

thereto, and to be bound in all respects by the terms and conditions thereof. 

IN  WITNESS  WHEREOF,  the  undersigned  has   executed   the  Agreement   as   of [ 

 ], 2020. 

 

Name and Address, Fax No. and Social Security 

No./EIN of Investor: 

 
 

 

 
 

 
 

Fax No.:    
 

Soc. Sec. No./EIN:    
 

If a partnership, corporation, trust or other business entity: 

 
By:  Name: 

Title: 

If an individual: 

 

Signature  

Investment Amount:     

Amount of Units to be 

Purchased:   



 

 

 

ADDRESS FOR NOTICE 

 

c/o:  

Street:  

City/State/Zip:  

Attention:  

Tel:  

Fax:   

DELIVERY INSTRUCTIONS 

(if different from above) 

 

 

 

 
c/o:  

Street:  

City/State/Zip:  

Attention:  

Tel:   



 

Schedule A 

 
SCHEDULE OF INVESTORS 

 

 
 Investment  Number of Number of 

Name  Amount   Shares  Warrants 
    

    

    

    

    

    

    

    

    

    

    

TOTALS    
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RIGHT OF FIRST REFUSAL AND CO-SALE AGREEMENT 

THIS RIGHT OF FIRST REFUSAL AND CO-SALE AGREEMENT (the Agreement”) is 

made as of the ____ day of June, 2020 by and among Wormhole Labs, Inc., a Delaware corporation 

(the “Company”), the Investors listed on Schedule A and the Key Holders listed on Schedule B. 

WHEREAS, each  Key Holder is the beneficial owner of the number of shares of Capital 

Stock, or of options to purchase Common Stock, set forth opposite the name of such Key Holder 

on Schedule B;  

WHEREAS, the Company and the Investors are parties to the Series B Preferred Stock 

Purchase Agreement, of even date herewith (the “Purchase Agreement”), pursuant to which the 

Investors have agreed to purchase shares of the Series B Preferred Stock of the Company, par 

value $0.000001 per share (“Series B Preferred Stock”); and 

WHEREAS, the Company will engage in good faith best effort to have each Key Holder 

execute this Agreement and the Key Holders and the Company desire to further induce the 

Investors to purchase the Series B Preferred Stock; 

NOW, THEREFORE, the Company, the Key Holders and the Investors agree as follows: 

1. Definitions 

1.1 “Affiliate” means, with respect to any specified Investor, (i) any other 

Person who, directly or indirectly, controls, is controlled by, or is under common control with 

such Investor, including without limitation any partner, member, manager, officer, director or 

employee of such Investor or any venture capital fund now or hereafter existing that is controlled 

by one or more general partners or managing members of, or shares the same management 

company with, such Person or (ii) any Immediate Family Member of such specified Investor 

1.2 “Capital Stock” means (a) shares of Common Stock and Preferred Stock 

(whether now outstanding or hereafter issued in any context), (b) shares of Common Stock 

issued or issuable upon conversion of Preferred Stock and (c) shares of Common Stock issued or 

issuable upon exercise or conversion, as applicable, of stock options, warrants or other 

convertible securities of the Company, in each case now owned or subsequently acquired by any 

Key Holder, any Investor, or their respective successors or permitted transferees or assigns. For 

purposes of the number of shares of Capital Stock held by an Investor or Key Holder (or any 

other calculation based thereon), all shares of Preferred Stock shall be deemed to have been 

converted into Common Stock at the then-applicable conversion ratio.  

1.3 “Change of Control” means a transaction or series of related transactions 

in which a person, or a group of related persons, acquires from stockholders of the Company 

shares representing more than fifty percent (50%) of the outstanding voting power of the 

Company. 

1.4 “Common Stock” means shares of Common Stock of the Company, 

$0.000001 par value per share. 
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1.5 “Company Notice” means written notice from the Company notifying the 

selling Key Holders that the Company intends to exercise its Right of First Refusal as to some or 

all of the Transfer Stock with respect to any Proposed Key Holder Transfer. 

1.6 “Immediate Family Member” means a child, stepchild, grandchild, 

parent, stepparent, grandparent, spouse, sibling, mother-in-law, father-in-law, son-in-law, 

daughter-in-law, brother-in-law, or sister-in-law, including adoptive relationships, of a natural 

person referred to herein. 

1.7 “Investor Notice” means written notice from an Investor notifying the 

Company and the selling Key Holder that such Investor intends to exercise its Secondary Refusal 

Right as to a portion of the Transfer Stock with respect to any Proposed Key Holder Transfer. 

1.8 “Investors” means the persons named on Schedule A hereto, each person 

to whom the rights of an Investor are assigned pursuant to Subsection 6.9, each person who 

hereafter becomes a signatory to this Agreement pursuant to Subsection 6.11 and any one of them, 

as the context  may require. 

1.9 “Key Holders” means the persons named on Schedule B hereto, signing 

this Agreement, and owning more than 2.5% of the Company’s common stock (assuming 

conversion of any preferred stock), each person to whom the rights of a Key Holder are assigned 

pursuant to Subsection 3.1, each person who hereafter becomes a signatory to this Agreement 

pursuant to Subsection 6.9 or 6.17 and any one of them, as the context may require. 

1.10 “Preferred Stock” means collectively, all shares of Series B Preferred 

Stock . 

1.11 “Proposed Key Holder Transfer” means any assignment, sale, offer to 

sell, pledge, mortgage, hypothecation, encumbrance, disposition of or any other like transfer or 

encumbering of any Transfer Stock (or any interest therein) proposed by any of the Key Holders. 

1.12 “Proposed Transfer Notice” means written notice from a Key Holder 

setting forth the terms and conditions of a Proposed Key Holder Transfer. 

1.13 “Prospective Transferee” means any person to whom a Key Holder 

proposes to make a Proposed Key Holder Transfer. 

1.14 “Restated Articles” means the Company’s Amended and Restated Articles 

of Association, as amended from time to time. 

1.15 “Right of Co-Sale” means the right, but not an obligation, of an Investor to 

participate in a Proposed Key Holder Transfer on the terms and conditions specified in the 

Proposed Transfer Notice. 

1.16 “Right of First Refusal” means the right, but not an obligation, of the 

Company, or its permitted transferees or assigns, to purchase some or all of the Transfer Stock 

with respect to a Proposed Key Holder Transfer, on the terms and conditions specified in the 

Proposed Transfer Notice. 
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1.17 “Secondary Notice” means written notice from the Company notifying the 

Investors and the selling Key Holder that the Company does not intend to exercise its Right of 

First Refusal as to all shares of Transfer Stock with respect to any Proposed Key Holder Transfer. 

1.18 “Secondary Refusal Right” means the right, but not an obligation, of each 

Investor to purchase up to its pro rata portion (based upon the total number of shares of Capital 

Stock then held by all Investors) of any Transfer Stock not purchased pursuant to the Right of First 

Refusal, on the terms and conditions specified in the Proposed Transfer Notice. 

1.19 “Transfer Stock” means shares of Capital Stock constituting more than 1% 

of the Company common stock owned by a Key Holder, or issued to a Key Holder after the date 

hereof (including, without limitation, in connection with any stock split, stock dividend, 

recapitalization, reorganization, or the like), and assuming any shares of Common Stock issued or 

issuable upon conversion of Preferred Stock. 

1.20 “Undersubscription Notice” means written notice from an Investor 

notifying the Company and the selling Key Holder that such Investor intends to exercise its option 

to purchase all or any portion of the Transfer Stock not purchased pursuant to the Right of First 

Refusal or the Secondary Refusal Right. 

2. Agreement Among the Company, the Investors and the Key Holders. 

2.1 Right of First Refusal. 

(a) Grant.  Subject to the terms of Section 3 below, each Key Holder 

hereby unconditionally and irrevocably grants first to the Company and second to the Investors a 

Right of First Refusal to purchase all or any portion of Transfer Stock that such Key Holder may 

propose to transfer in a Proposed Key Holder Transfer, at the same price and on the same terms 

and conditions as those offered to the Prospective Transferee. 

(b) Notice.  Each Key Holder proposing to make a Proposed Key Holder 

Transfer must deliver a Proposed Transfer Notice to the Company and each Investor not later than 

forty-five (45) days prior to the consummation of such Proposed Key Holder Transfer.  Such 

Proposed Transfer Notice shall contain the material terms and conditions (including price and form 

of consideration) of the Proposed Key Holder Transfer and the identity of the Prospective 

Transferee.  To exercise its Right of First Refusal under this Section 2, the Company must deliver 

a Company Notice to the selling Key Holder within fifteen (15) days after delivery of the Proposed 

Transfer Notice.  In the event of a conflict between this Agreement and any other agreement that 

may have been entered into by a Key Holder with the Company that contains a preexisting right 

of first refusal, the Company and the Key Holder acknowledge and agree that the terms of this 

Agreement shall control and the preexisting right of first refusal shall be deemed satisfied by 

compliance with Subsection 2.1(a) and this Subsection 2.1(b). 

(c) Grant of Secondary Refusal Right to Investors.  Subject to the terms 

of Section 3 below, each Key Holder hereby unconditionally and irrevocably grants to the 

Investors a Secondary Refusal Right to purchase all or any portion of the Transfer Stock not 

purchased by the Company pursuant to the Right of First Refusal, as provided in this Subsection 

2.1(c).  If the Company does not intend to exercise its Right of First Refusal with respect to all 
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Transfer Stock subject to a Proposed Key Holder Transfer, the Company must deliver a Secondary 

Notice to the selling Key Holder and to each Investor to that effect no later than fifteen (15) days 

after the selling Key Holder delivers the Proposed Transfer Notice to the Company.  To exercise 

its Secondary Refusal Right, an Investor must deliver an Investor Notice to the selling Key Holder 

and the Company within ten (10) days after the Company’s deadline for its delivery of the 

Secondary Notice as provided in the preceding sentence. 

(d) Undersubscription of Transfer Stock.  If options to purchase have 

been exercised by the Company and the Investors with respect to some but not all of the Transfer 

Stock by the end of the 10-day period specified in the last sentence of Subsection 2.1(c)) (the 

“Investor Notice Period”), then the Company shall, immediately after the expiration of the 

Investor Notice Period, send written notice (the “Company Undersubscription Notice”) to those 

Investors who fully exercised their Secondary Refusal Right within the Investor Notice Period (the 

“Exercising Investors”).  Each Exercising Investor shall, subject to the provisions of this 

Subsection 2.1(d), have an additional option to purchase all or any part of the balance of any such 

remaining unsubscribed shares of Transfer Stock on the terms and conditions set forth in the 

Proposed Transfer Notice.  To exercise such option, an Exercising Investor must deliver an 

Undersubscription Notice to the selling Key Holder and the Company within ten (10) days after 

the expiration of the Investor Notice Period.  In the event there are two or more such Exercising 

Investors that choose to exercise the last-mentioned option for a total number of remaining shares 

in excess of the number available, the remaining shares available for purchase under this 

Subsection 2.1(d) shall be allocated to such Exercising Investors pro rata based on the number of 

shares of Transfer Stock such Exercising Investors have elected to purchase pursuant to the 

Secondary Refusal Right (without giving effect to any shares of Transfer Stock that any such 

Exercising Investor has elected to purchase pursuant to the Company Undersubscription Notice).  

If the options to purchase the remaining shares are exercised in full by the Exercising Investors, 

the Company shall immediately notify all of the Exercising Investors and the selling Key Holder 

of that fact. 

(e) Consideration; Closing.  If the consideration proposed to be paid for 

the Transfer Stock is in property, services or other non-cash consideration, the fair market value 

of the consideration shall be as determined in good faith by the Company’s Board of Directors and 

as set forth in the Company Notice.  If the Company or any Investor cannot for any reason pay for 

the Transfer Stock in the same form of non-cash consideration, the Company or such Investor may 

pay the cash value equivalent thereof, as determined in good faith by the Board of Directors and 

as set forth in the Company Notice.  The closing of the purchase of Transfer Stock by the Company 

and the Investors shall take place, and all payments from the Company and the Investors shall have 

been delivered to the selling Key Holder, by the later of (i) the date specified in the Proposed 

Transfer Notice as the intended date of the Proposed Key Holder Transfer and (ii) forty-five (45) 

days after delivery of the Proposed Transfer Notice. 

2.2 Right of Co-Sale 

(a) Exercise of Right.  If any Transfer Stock subject to a Proposed Key 

Holder Transfer is not purchased pursuant to Subsection 2.1 above and thereafter is to be sold to a 

Prospective Transferee, each respective Investor may elect to exercise its Right of Co-Sale and 

participate on a pro rata basis in the Proposed Key Holder Transfer as set forth in Subsection 2.2(b) 
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below and, subject to Subsection 2.2(d), otherwise on the same terms and conditions specified in 

the Proposed Transfer Notice. Each Investor who desires to exercise its Right of Co-Sale (each, a 

“Participating Investor”) must give the selling Key Holder written notice to that effect within 

fifteen (15) days after the deadline for delivery of the Secondary Notice described above, and upon 

giving such notice such Participating Investor shall be deemed to have effectively exercised the 

Right of Co-Sale. 

(b) Shares Includable.  Each Participating Investor may include in the 

Proposed Key Holder Transfer all or any part of such Participating Investor’s Capital Stock equal 

to the product obtained by multiplying (i) the aggregate number of shares of Transfer Stock subject 

to the Proposed Key Holder Transfer (excluding shares purchased by the Company or the 

Participating Investors pursuant to the Right of First Refusal or the Secondary Refusal Right) by 

(ii) a fraction, the numerator of which is the number of shares of Capital Stock owned by such 

Participating Investor immediately before consummation of the Proposed Key Holder Transfer 

(including any shares that such Investor has agreed to purchase pursuant to the Secondary Refusal 

Right) and the denominator of which is the total number of shares of Capital Stock owned, in the 

aggregate, by all Participating Investors immediately prior to the consummation of the Proposed 

Key Holder Transfer (including any shares that all Participating Investors have collectively agreed 

to purchase pursuant to the Secondary Refusal Right), plus the number of shares of Transfer Stock 

held by the Key Holders.   

(c) Purchase and Sale Agreement.  The Participating Investors and the 

selling Key Holder agree that the terms and conditions of any Proposed Key Holder Transfer in 

accordance with Subsection 2.2 will be memorialized in, and governed by, a written purchase and 

sale agreement with the Prospective Transferee (the “Purchase and Sale Agreement”) with 

customary terms and provisions for such a transaction, and the Participating Investors and the 

selling Key Holder further covenant and agree to enter into such Purchase and Sale Agreement as 

a condition precedent to any sale or other transfer in accordance with this Subsection 2.2. 

(d) Allocation of Consideration.   

(i) Subject to Subsection 2.2(d)(ii), the aggregate consideration 

payable to the Participating Investors and the selling Key Holder shall be allocated based on the 

number of shares of Capital Stock sold to the Prospective Transferee by each Participating Investor 

and the selling Key Holder as provided in Subsection 2.2(b), provided that if a Participating 

Investor wishes to sell Preferred Stock, the price set forth in the Proposed Transfer Notice shall be 

appropriately adjusted based on the conversion ratio of the Preferred Stock into Common Stock. 

(ii) In the event that the Proposed Key Holder Transfer 

constitutes a Change of Control, the terms of the Purchase and Sale Agreement shall provide that 

the aggregate consideration from such transfer shall be allocated to the Participating Investors and 

the selling Key Holder as if (A) such transfer were a Deemed Liquidation Event (as defined in the 

Restated Articles) and (B) the Capital Stock sold in accordance with the Purchase and Sale 

Agreement were the only Capital Stock outstanding.  In the event that a portion of the aggregate 

consideration payable to the Participating Investor(s) and selling Key Holder is placed into escrow, 

the Purchase and Sale Agreement shall provide that (x) the portion of such consideration that is 

not placed in escrow (the “Initial Consideration”) shall be allocated in accordance with 
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Subsection 5.6 of the Company’s Second Amended Certificate of Incorporation (the “Certificate 

of Incorporation”) as if the Initial Consideration were the only consideration payable in 

connection with such transfer and (y) any additional consideration which becomes payable to the 

Participating Investor(s) and selling Key Holder upon release from escrow shall be allocated in 

accordance with Subsection 5.3 of the Certificate of Incorporation after taking into account the 

previous payment of the Initial Consideration as part of the same transfer.  

(e) Purchase by Selling Key Holder; Deliveries.  Notwithstanding 

Subsection 2.2(c) above, if any Prospective Transferee or Transferees refuse(s) to purchase 

securities subject to the Right of Co-Sale from any Participating Investor or Investors or upon the 

failure to negotiate a Purchase and Sale Agreement satisfactory to the Participating Investors, no 

Key Holder may sell any Transfer Stock to such Prospective Transferee or Transferees unless and 

until, simultaneously with such sale, such Key Holder purchases all securities subject to the Right 

of Co-Sale from such Participating Investor or Investors on the same terms and conditions 

(including the proposed purchase price) as set forth in the Proposed Transfer Notice and as 

provided in Subsection 2.2(d)(i); provided, however, if such sale constitutes a Change of Control, 

the portion of the aggregate consideration paid by the selling Key Holder to such Participating 

Investor or Investors shall be made in accordance with the first sentence of Subsection 2.2(d)(ii).  

In connection with such purchase by the selling Key Holder, such Participating Investor or 

Investors shall deliver to the selling Key Holder a stock certificate or certificates, properly 

endorsed for transfer, representing the Capital Stock being purchased by the selling Key Holder.  

Each such stock certificate delivered to the selling Key Holder will be transferred to the 

Prospective Transferee against payment therefor in consummation of the sale of the Transfer Stock 

pursuant to the terms and conditions specified in the Proposed Transfer Notice, and the selling Key 

Holder shall concurrently therewith remit or direct payment to each such Participating Investor the 

portion of the aggregate consideration to which each such Participating Investor is entitled by 

reason of its participation in such sale as provided in this Subsection 2.2(e).   

(f) Additional Compliance.  If any Proposed Key Holder Transfer is not 

consummated within forty-five (45) days after receipt of the Proposed Transfer Notice by the 

Company, the Key Holders proposing the Proposed Key Holder Transfer may not sell any Transfer 

Stock unless they first comply in full with each provision of this Section 2.  The exercise or election 

not to exercise any right by any Investor hereunder shall not adversely affect its right to participate 

in any other sales of Transfer Stock subject to this Subsection 2.2. 

2.3 Effect of Failure to Comply 

(a) Transfer Void; Equitable Relief.  Any Proposed Key Holder 

Transfer not made in compliance with the requirements of this Agreement shall be voidable by the 

Company or the Investors. 

(b) Violation of First Refusal Right.  If any Key Holder becomes 

obligated to sell any Transfer Stock to the Company or any Investor under this Agreement and 

fails to deliver such Transfer Stock in accordance with the terms of this Agreement, the Company 

and/or such Investor may, at its option, in addition to all other remedies it may have, send to such 

Key Holder the purchase price for such Transfer Stock as is herein specified and transfer to the 

name of the Company or such Investor (or request that the Company effect such transfer in the 



 

7 

name of an Investor) on the Company’s books the certificate or certificates representing the 

Transfer Stock to be sold. 

(c) Violation of Co-Sale Right.  If any Key Holder purports to sell any 

Transfer Stock in contravention of the Right of Co-Sale (a “Prohibited Transfer”), each Investor 

who desires to exercise its Right of Co-Sale under Subsection 2.2 may, in addition to such remedies 

as may be available by law, in equity or hereunder, require such Key Holder to purchase from such 

Investor the type and number of shares of Capital Stock that such Investor would have been entitled 

to sell to the Prospective Transferee had the Prohibited Transfer been effected in compliance with 

the terms of Subsection 2.2.  The sale will be made on the same terms, including, without 

limitation, as provided in Subsection 2.2(d)(i) and the first sentence of Subsection 2.2(d)(ii), as 

applicable, and subject to the same conditions as would have applied had the Key Holder not made 

the Prohibited Transfer, except that the sale (including, without limitation, the delivery of the 

purchase price) must be made within ninety (90) days after the Investor learns of the Prohibited 

Transfer, as opposed to the timeframe proscribed in Subsection 2.2.  Such Key Holder shall also 

reimburse each Investor for any and all reasonable and documented out-of-pocket fees and 

expenses, including reasonable legal fees and expenses, incurred pursuant to the exercise or the 

attempted exercise of the Investor’s rights under Subsection 2.2. 

3. Exempt Transfers 

3.1 Exempted Transfers.  Notwithstanding the foregoing or anything to the 

contrary herein, the provisions of Subsections 2.1 and 2.2 shall not apply: (a) in the case of a Key 

Holder that is an entity, upon a transfer by such Key Holder to its stockholders, members, partners 

or other equity holders, (b) to a repurchase of Transfer Stock from a Key Holder by the Company 

at a price no greater than that originally paid by such Key Holder for such Transfer Stock and 

pursuant to an agreement containing vesting and/or repurchase provisions approved by a majority 

of the Board of Directors, (c) to a pledge of Transfer Stock that creates a mere security interest in 

the pledged Transfer Stock, provided that the pledgee thereof agrees in writing in advance to be 

bound by and comply with all applicable provisions of this Agreement to the same extent as if it 

were the Key Holder making such pledge, or (d) in the case of a Key Holder that is a natural 

person, upon a transfer of Transfer Stock by such Key Holder made for bona fide estate planning 

purposes, either during his or her lifetime or on death by will or intestacy to any Immediate Family 

Member, or any other relative approved by the Board of Directors of the Company, or any 

custodian or trustee of any trust, partnership or limited liability company for the benefit of, or the 

ownership interests of which are owned wholly by, such Key Holder or any such family members, 

provided that in the case of clause(s) (a), (c), or (d), the Key Holder shall deliver prior written 

notice to the Investors of such pledge, gift or transfer and such shares of Transfer Stock shall at all 

times remain subject to the terms and restrictions set forth in this Agreement and such transferee 

shall, as a condition to such issuance, deliver a counterpart signature page to this Agreement as 

confirmation that such transferee shall be bound by all the terms and conditions of this Agreement 

as a Key Holder (but only with respect to the securities so transferred to the transferee), including 

the obligations of a Key Holder with respect to Proposed Key Holder Transfers of such Transfer 

Stock pursuant to Section 2; and provided, further, in the case of any transfer pursuant to clause 

(a) or (d) above, that such transfer is made pursuant to a transaction in which there is no 

consideration actually paid for such transfer. 
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3.2 Exempted Offerings.  Notwithstanding the foregoing or anything to the 

contrary herein, the provisions of Section 2 shall not apply to the sale of any Transfer Stock (a) to 

the public in an offering pursuant to an effective registration statement under the Securities Act of 

1933, as amended (a “Public Offering”) or (b) pursuant to a Deemed Liquidation Event (as 

defined in the Company’s Certificate of Incorporation). 

3.3 Prohibited Transferees.  Notwithstanding the foregoing, no Key Holder 

shall transfer any Transfer Stock to (a) any entity which, in the determination of the Company’s 

Board of Directors, directly or indirectly competes with the Company or (b) any customer, 

distributor or supplier of the Company, if the Company’s Board of Directors should determine that 

such transfer would result in such customer, distributor or supplier receiving information that 

would place the Company at a competitive disadvantage with respect to such customer, distributor 

or supplier. 

4. Legend.  Each certificate representing shares of Transfer Stock held by the Key 

Holders or issued to any permitted transferee in connection with a transfer permitted by 

Subsection 3.1 hereof shall be endorsed with the following legend: 

THE SALE, PLEDGE, HYPOTHECATION OR TRANSFER OF THE 

SECURITIES REPRESENTED BY THIS CERTIFICATE IS SUBJECT TO, AND 

IN CERTAIN CASES PROHIBITED BY, THE TERMS AND CONDITIONS OF 

A CERTAIN RIGHT OF FIRST REFUSAL AND CO-SALE AGREEMENT BY 

AND AMONG THE STOCKHOLDER, THE CORPORATION AND CERTAIN 

OTHER HOLDERS OF STOCK OF THE CORPORATION.  COPIES OF SUCH 

AGREEMENT MAY BE OBTAINED UPON WRITTEN REQUEST TO THE 

SECRETARY OF THE CORPORATION. 

Each Key Holder agrees that the Company may instruct its transfer agent to impose transfer 

restrictions on the shares represented by certificates bearing the legend referred to in this Section 

4 above to enforce the provisions of this Agreement, and the Company agrees to promptly do so.  

The legend shall be removed upon termination of this Agreement at the request of the holder. 

5. Lock-Up. 

5.1 Agreement to Lock-Up.  Each Key Holder hereby agrees that it will not, 

without the prior written consent of the managing underwriter, during the period commencing on 

the date of the final prospectus relating to the Company’s initial public offering (the “IPO”) and 

ending on the date specified by the Company and the managing underwriter (such period not to 

exceed l80 days), or such other period as may be requested by the Company or an underwriter to 

accommodate regulatory restrictions on (1) the publication or other distribution of research reports 

and (2) analyst recommendations and opinions, including, but not limited to, the restrictions 

contained in FINRA Rule 2711(f)(4) or NYSE Rule 472(f)(4), or any successor provisions or 

amendments thereto), (a) lend, offer, pledge, sell, contract to sell, sell any option or contract to 

purchase, purchase any option or contract to sell, grant any option, right or warrant to purchase, or 

otherwise transfer or dispose of, directly or indirectly, any shares of Capital Stock held 

immediately prior to the effectiveness of the registration statement for the IPO or (b) enter into 

any swap or other arrangement that transfers to another, in whole or in part, any of the economic 
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consequences of ownership of the Capital Stock, whether any such transaction described in 

clause (a) or (b) above is to be settled by delivery of Capital Stock or other securities, in cash or 

otherwise.  The foregoing provisions of this Section 5 shall not apply to the sale of any shares to 

an underwriter pursuant to an underwriting agreement, and shall only be applicable to the Key 

Holders if all officers, directors and holders of more than one percent (1%) of the outstanding 

Common Stock (after giving effect to the conversion into Common Stock of all outstanding Series 

B Preferred Stock) enter into similar agreements.  The underwriters in connection with the IPO are 

intended third-party beneficiaries of this Section 5 and shall have the right, power and authority to 

enforce the provisions hereof as though they were a party hereto.  Each Key Holder further agrees 

to execute such agreements as may be reasonably requested by the underwriters in the IPO that are 

consistent with this Section 5 or that are necessary to give further effect thereto. 

5.2 Stop Transfer Instructions.  In order to enforce the foregoing covenant, the 

Company may impose stop-transfer instructions with respect to the shares of Capital Stock of each 

Key Holder (and transferees and assignees thereof) until the end of such restricted period. 

6. Miscellaneous. 

6.1 Term.  This Agreement shall automatically terminate upon the earlier of 

(a) immediately prior to the consummation of the Company’s IPO and (b) the consummation  of a 

Deemed Liquidation Event (as defined in the Restated Articles of Incorporation). 

6.2 Stock Split.  All references to numbers of shares in this Agreement shall be 

appropriately adjusted to reflect any stock dividend, split, combination or other recapitalization 

affecting the Capital Stock occurring after the date of this Agreement. 

6.3 Ownership.  Each Key Holder represents and warrants that such Key Holder 

is the sole legal and beneficial owner of the shares of Transfer Stock subject to this Agreement and 

that no other person or entity has any interest in such shares (other than a community property 

interest as to which the holder thereof has acknowledged and agreed in writing to the restrictions 

and obligations hereunder). 

6.4 Dispute Resolution. Any unresolved controversy or claim arising out of or 

relating to this Agreement, except as (i) otherwise provided in this Agreement, or (ii) any such 

controversies or claims arising out of either party’s intellectual property rights for which a 

provisional remedy or equitable relief is sought, shall be submitted to arbitration by one arbitrator 

mutually agreed upon by the parties, and if no agreement can be reached within thirty (30) days 

after names of potential arbitrators have been proposed by the American Arbitration Association 

(the “AAA”), then by one arbitrator having reasonable experience in corporate finance transactions 

of the type provided for in this Agreement and who is chosen by the AAA.  The arbitration shall 

take place in New York, in accordance with the AAA rules then in effect, and judgment upon any 

award rendered in such arbitration will be binding and may be entered in any court having 

jurisdiction thereof.  There shall be limited discovery prior to the arbitration hearing as follows:  

(a) exchange of witness lists and copies of documentary evidence and documents relating to or 

arising out of the issues to be arbitrated, (b) depositions of all party witnesses and (c) such other 

depositions as may be allowed by the arbitrators upon a showing of good cause.  Depositions shall 

be conducted in accordance with the New York Code of Civil Procedure, the arbitrator shall be 
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required to provide in writing to the parties the basis for the award or order of such arbitrator, and 

a court reporter shall record all hearings, with such record constituting the official transcript of 

such proceedings.  Notwithstanding the foregoing, nothing in this Section shall preclude a party 

from seeking a stay or temporary injunctive or other equitable relief from a court having 

jurisdiction over the party with respect to which such relief is sought.  The parties shall maintain 

the confidential nature of any arbitration proceeding instituted pursuant to this Section and any 

award rendered by the arbitrator(s) pursuant thereto, except as may be necessary in connection 

with the judicial enforcement of any such award, or unless otherwise required by law or judicial 

decision.  If any party to this Agreement seeks to enforce its rights under this Agreement by legal 

proceedings, the non-prevailing party shall pay all costs and expenses incurred by the prevailing 

party, including, without limitation, all reasonable attorneys’ fees. Each of the parties to this 

Agreement consents to personal jurisdiction for any equitable action sought in the U.S. District 

Court for the Southern District of New York or any court of the State of New York situated in 

New York County having subject matter jurisdiction. 

6.5 Notices.  All notices and other communications given or made pursuant to 

this Agreement shall be in writing and shall be deemed effectively given upon the earlier of actual 

receipt or:  (a) personal delivery to the party to be notified, (b) when sent, if sent by electronic mail 

or facsimile during normal business hours of the recipient, and if not sent during normal business 

hours, then on the recipient’s next business day, (c) five (5) days after having been sent by 

registered or certified mail, return receipt requested, postage prepaid, or (d) one (1) business day 

after deposit with a nationally recognized overnight courier, freight prepaid, specifying next 

business day delivery, with written verification of receipt.  All communications shall be sent to the 

respective parties at their address as set forth on Schedule A or Schedule B hereof, as the case may 

be, or to such email address, facsimile number or address as subsequently modified by written 

notice given in accordance with this Section 6.5.  If notice is given to the Company, it shall be sent 

to Wormhole Labs, Inc., Attention: Curtis Hutten 15241 Transistor Ln, Huntington Beach, CA 

92649; and a copy (which shall not constitute notice) shall also be sent to Fifth Avenue Law Group, 

PLLC, Attention: James F. Biagi, Jr. 701 Fifth Avenue Suite 2800, Seattle, WA 98104; and if 

notice is given to the Investors, a copy shall also be given to (i) [Name], Attention: [Name], 

[Address], [EMAIL] and (ii) [Name], Attention: [Name], [Address], [EMAIL].; and (iii) to the 

address that each Investor has provided to the Company on Schedule A to this Agreement. 

6.6 Entire Agreement. This Agreement (including the Exhibits and Schedules 

hereto) constitutes the full and entire understanding and agreement between the parties with respect 

to the subject matter hereof, and any other written or oral agreement relating to the subject matter 

hereof existing between the parties are expressly canceled. 

6.7 Delays or Omissions.  No delay or omission to exercise any right, power or 

remedy accruing to any party under this Agreement, upon any breach or default of any other party 

under this Agreement, shall impair any such right, power or remedy of such non-breaching or non-

defaulting party nor shall it be construed to be a waiver of any such breach or default, or an 

acquiescence therein, or of or in any similar breach or default thereafter occurring; nor shall any 

waiver of any single breach or default be deemed a waiver of any other breach or default 

theretofore or thereafter occurring.  Any waiver, permit, consent or approval of any kind or 

character on the part of any party of any breach or default under this Agreement, or any waiver on 

the part of any party of any provisions or conditions of this Agreement, must be in writing and 
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shall be effective only to the extent specifically set forth in such writing.  All remedies, either 

under this Agreement or by law or otherwise afforded to any party, shall be cumulative and not 

alternative. 

6.8 Amendment; Waiver and Termination.  This Agreement may be amended, 

modified or terminated (other than pursuant to Section 6.1 above) and the observance of any term 

hereof may be waived (either generally or in a particular instance and either retroactively or 

prospectively) only by a written instrument executed by (a) the Company, and (b) the holders of 

at least 75% of the shares of Common Stock issued or issuable upon conversion of the then 

outstanding shares of Series B Preferred Stock held by the Investors (voting as a single class and 

on an as-converted basis).  Any amendment, modification, termination or waiver so effected shall 

be binding upon the Company, the Investors, the Key Holders and all of their respective successors 

and permitted assigns whether or not such party, assignee or other shareholder entered into or 

approved such amendment, modification, termination or waiver.  The Company shall give prompt 

written notice of any amendment, modification or termination hereof or waiver hereunder to any 

party hereto that did not consent in writing to such amendment, modification, termination or 

waiver.  No waivers of or exceptions to any term, condition or provision of this Agreement, in any 

one or more instances, shall be deemed to be, or construed as, a further or continuing waiver of 

any such term, condition or provision. 

6.9 Assignment of Rights. 

(a) The terms and conditions of this Agreement shall inure to the benefit 

of and be binding upon the respective successors and permitted assigns of the parties.  Nothing in 

this Agreement, express or implied, is intended to confer upon any party other than the parties 

hereto or their respective successors and permitted assigns any rights, remedies, obligations, 

or liabilities under or by reason of this Agreement, except as expressly provided in this Agreement.   

(b) Any successor or permitted assignee of any Key Holder, including 

any Prospective Transferee who purchases shares of Transfer Stock in accordance with the terms 

hereof, shall deliver to the Company and the Investors, as a condition to any transfer or assignment,  

a counterpart signature page hereto pursuant to which such successor or permitted assignee shall 

confirm their agreement to be subject to and bound by all of the provisions set forth in this 

Agreement that were applicable to the predecessor or assignor of such successor or permitted 

assignee. 

(c) The rights of the Investors hereunder are not assignable without the 

Company’s written consent (which shall not be unreasonably withheld, delayed or conditioned), 

except (i) by an Investor to any Affiliate or (ii) to an assignee or transferee who acquires at least 

100 shares of Capital Stock (as adjusted for any stock combination, stock split, stock dividend, 

recapitalization or other similar transaction), it being acknowledged and agreed that any such 

assignment, including an assignment contemplated by the preceding clauses (i) or (ii) shall be 

subject to and conditioned upon any such assignee’s delivery to the Company and the other 

Investors of a counterpart signature page hereto pursuant to which such assignee shall confirm 

their agreement to be subject to and  bound by all of the provisions set forth in this Agreement that 

were applicable to the  assignor of such assignee.   
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(d) Except in connection with an assignment by the Company by 

operation of law to the acquirer of the Company, the rights and obligations of the Company 

hereunder may not be assigned under any circumstances. 

6.10 Severability.  The invalidity or unenforceability of any provision hereof 

shall in no way affect the validity or enforceability of any other provision. 

6.11 Additional Investors.  Notwithstanding anything to the contrary contained 

herein, if the Company issues additional shares of the Company’s Series B Preferred Stock after 

the date hereof, any purchaser of such shares of Series B Preferred Stock may become a party to 

this Agreement by executing and delivering an additional counterpart signature page to this 

Agreement and thereafter shall be deemed an “Investor” for all purposes hereunder. 

6.12 Governing Law. This Agreement shall be governed by the internal law of 

the State of Delaware. 

6.13 Titles and Subtitles.  The titles and subtitles used in this Agreement are used 

for convenience only and are not to be considered in construing or interpreting this Agreement. 

6.14 Counterparts.  This Agreement may be executed in two or more 

counterparts, each of which shall be deemed an original, but all of which together shall constitute 

one and the same instrument.  Counterparts may be delivered via facsimile, electronic mail 

(including pdf) or other transmission method and any counterpart so delivered shall be deemed to 

have been duly and validly delivered and be valid and effective for all purposes.   

6.15 Aggregation of Stock.  All securities of the Company held or acquired by a 

Key Holder or an Investor and/or its Affiliates (including but not limited to (i) a constituent partner 

or a retired partner of an Investor that is a partnership; (ii) a parent, subsidiary or other Affiliate of 

an Investor that is a corporation; (iii) an Immediate Family Member or a descendant of an Investor 

or its Affiliate, (iv) a trust for the benefit of an individual Investor or its Affiliate or an Immediate 

Family Member of an Investor or its Affiliate or (v) a member of an Investor that is a limited 

liability company, shall be aggregated together for the purpose of determining the availability of 

any rights under this Agreement, and such Affiliates may apportion such rights as among 

themselves in any manner they deem appropriate.  Specific Performance.  In addition to any and 

all other remedies that may be available at law in the event of any breach of this Agreement, each 

Investor shall be entitled to specific performance of the agreements and obligations of the 

Company and the Key Holders hereunder and to such other injunction or other equitable relief as 

may be granted by a court of competent jurisdiction. 

6.17 Additional Key Holders.  In the event that after the date of this Agreement, 

the Company issues shares of Common Stock, or options to purchase Common Stock, to any 

employee or consultant, which shares or options would collectively constitute with respect to such 

employee or consultant (taking into account all shares of Common Stock, options and other 

purchase rights held by such employee or consultant) one percent (1%) or more of the Company’s 

then outstanding Common Stock (treating for this purpose all shares of Common Stock issuable 

upon exercise of or conversion of outstanding options, warrants or convertible securities, as if 

exercised or converted), the Company shall, as a condition to such issuance, cause such employee 
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or consultant to execute a counterpart signature page hereto as a Key Holder, and such person shall 

thereby be bound by, and subject to, all the terms and provisions of this Agreement applicable to 

a Key Holder. 

6.18 Consent of Spouse.  If any Key Holder is married on the date of this 

Agreement, such Key Holder’s spouse shall execute and deliver to the Company a consent of 

spouse in the form of Exhibit A hereto (“Consent of Spouse”), effective on the date hereof.  

Notwithstanding the execution and delivery thereof, such consent shall not be deemed to confer or 

convey to the spouse any rights in such Key Holder’s shares of Transfer Stock that do not otherwise 

exist by operation of law or the agreement of the parties.  If any Key Holder should marry or 

remarry subsequent to the date of this Agreement, such Key Holder shall within thirty (30) days 

thereafter obtain his/her new spouse’s acknowledgement of and consent to the existence and 

binding effect of all restrictions contained in this Agreement by causing such spouse to execute 

and deliver a Consent of Spouse acknowledging the restrictions and obligations contained in this 

Agreement and agreeing and consenting to the same. 

[Remainder of Page Intentionally Left Blank] 
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IN WITNESS WHEREOF, the parties have executed this Right of First Refusal and Co-

Sale Agreement as of the date first written above. 

COMPANY: 

WORMHOLE LABS, INC. 

 

By:    

       Curtis Hutten, CEO 

 

Address: 15241 Transistor Ln 

               Huntington Beach, CA 92649 

  

 

KEY HOLDERS: 

[NAME] 

By:   

      [Name], [Position] 

 

Address:  
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By:   

Name:   

Title 
Title:   
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Exhibit A 

EXHIBIT A 

CONSENT OF SPOUSE 

I, __________________, spouse of ________________, acknowledge that I have read the 

Right of First Refusal and Co-Sale Agreement, dated as of ________________, 2020, to which 

this Consent is attached as Exhibit A (the “Agreement”), and that I know the contents of the 

Agreement.  I am aware that the Agreement contains provisions regarding certain rights to certain 

other holders of Capital Stock of the Company upon a Proposed Key Holder Transfer of shares of 

Transfer Stock of the Company which my spouse may own including any interest I might have 

therein. 

I hereby agree that my interest, if any, in any shares of Transfer Stock of the Company 

subject to the Agreement shall be irrevocably bound by the Agreement and further understand and 

agree that any community property interest I may have in such shares of Transfer Stock of the 

Company shall be similarly bound by the Agreement.  

I am aware that the legal, financial and related matters contained in the Agreement are 

complex and that I am free to seek independent professional guidance or counsel with respect to 

this Consent.  I have either sought such guidance or counsel or determined after reviewing the 

Agreement carefully that I will waive such right. 

 

Dated as of the ___ day of _________, 2020. 

 

  

Signature 

 

  

Print Name 
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VOTING AGREEMENT 
 

THIS VOTING AGREEMENT (this “Agreement”), is made and entered into as of this 

______ day of _____________, 2020, by and among WORMHOLE LABS, INC., a Delaware 

corporation (the “Company”), each holder of the Series B Preferred Stock, $.000001 par value 

per share, of the Company (“Series B Preferred Stock”), (referred to herein as the “Preferred 

Stock”) listed on Schedule A (together with any subsequent investors, or transferees, who become 

parties hereto as “Investors” pursuant to Subsections 4.1(a) or 4.2 below defined as Investors 

holding 1% or more of the common stock (assuming conversion of preferred stock), the 

“Investors”), and those certain stockholders of the Company and holders of options to acquire 

shares of the capital stock of the Company listed on Schedule B (together with any subsequent 

stockholders or option holders, or any transferees, who become parties hereto as “Key Holders” 

pursuant to Subsections 4.1(b) or 4.2 below, the “Key Holders,” ,who the Company will request 

in good faith on a best efforts basis to execute this Agreement,  and together collectively with the 

Investors, the “Stockholders”). 
 

RECITALS 
 

Concurrently with the execution of this Agreement, the Company and the Investors are 

entering into a Series B Preferred Stock Purchase Agreement (the “Purchase Agreement”) 

providing for the sale of shares of the Series B Preferred Stock, and in connection with that 

agreement the parties desire to provide the Investors with the right, among other rights, to designate 

the election of certain members of the board of directors of the Company (the “Board”) in 

accordance with the terms of this Agreement. 
 

NOW, THEREFORE, the parties agree as follows: 
 

 

1. Drag-Along Right. 
 

1.1 Definitions. A “Sale of the Company” shall mean either: (a) a transaction 

or series of related transactions in which a Person, or a group of related Persons, acquires from 
stockholders of the Company shares representing fifty percent (50%) or more of the outstanding voting 

power of the Company (a “Stock Sale”); or (b) a transaction that qualifies as a “Deemed Liquidation 

Event” as defined in the Restated Certificate of Incorporation. 
 

1.2 Actions to be Taken. In the event that the majority of the holders of  the then 

outstanding shares of Voting  Stock, including all Preferred shares on an as converted basis 

(collectively, the “Selling Shareholders” ” or the “Electing Holders”) approve a Sale of the 

Company in writing, specifying that this Section 1 shall apply to such transaction, then, subject to 

satisfaction of each of the conditions set forth in Subsection 1.3 below, then each Stockholder and 

the Company hereby agree: 
 

(a) if such transaction requires stockholder approval, with respect to all 

Shares that such Stockholder owns or over which such Stockholder otherwise exercises  voting 

power, to vote (in person, by proxy or by action by written consent, as applicable) all Shares in 

favor of, and adopt, such Sale of the Company (together with any related amendment or 

restatement to the Restated Certificate required to implement such Sale of the Company) and to 

vote in opposition to any and all other proposals that could delay or impair the ability of the 
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Company to consummate such Sale of the Company; 
 

(b) if such transaction is a Stock Sale, to sell the same proportion of 

shares of capital stock of the Company beneficially held by such Stockholder as is being sold by 

the Selling Shareholders  to the Person to whom the Selling Shareholders  propose to sell their 

Shares, and, except as permitted in Subsection 1.3 below, on the same terms and conditions as the 

other stockholders of the Company; 
 

(c) to execute and deliver all related documentation and take such other 

action in support of the Sale of the Company as shall reasonably be requested by the Company or 

the Selling Shareholders  in order to carry out the terms and provision of this Section 3, including, 

without limitation, executing and delivering instruments of conveyance and transfer, and any 

purchase agreement, merger agreement, any associated indemnity agreement, or escrow 

agreement, any associated voting, support, or joinder agreement, consent, waiver, governmental 

filing, share certificates duly endorsed for transfer (free and clear of impermissible liens, claims 

and encumbrances), and any similar or related documents; 
 

(d) not to deposit, and to cause their Affiliates not to deposit, except as 

provided in this Agreement, any Shares of the Company owned by such party or Affiliate in a 

voting trust or subject any Shares to any arrangement or agreement with respect to the voting of 

such Shares, unless specifically requested to do so by the acquirer in connection with the Sale of 

the Company; 
 

(e) to refrain from (i) exercising any dissenters’ rights or rights of 

appraisal under applicable law at any time with respect to such Sale of the Company, or 

(ii) asserting any claim or commencing any suit (x) challenging the Sale of the Company or this 

Agreement, (y) alleging a breach of any fiduciary duty of the Selling Shareholders  or any Affiliate 

or associate thereof (including, without limitation, aiding and abetting breach of fiduciary duty) in 

connection with the evaluation, negotiation or entry into the Sale of the Company, or (z) the 

consummation of the transactions contemplated thereby; 

(f) if the consideration to be paid in exchange for the Shares pursuant 

to this Section 3 includes any securities and due receipt thereof by any Stockholder would require 

under applicable law (x) the registration or qualification of such securities or of any person as a 

broker or dealer or agent with respect to such securities; or (y) the provision to any Stockholder of 

any information other than such information as a prudent issuer would generally furnish in an 

offering made solely to “accredited investors” as defined in Regulation D promulgated under the 

Securities Act of 1933, as amended (the “Securities Act”), the Company may cause to be paid to 

any such Stockholder in lieu thereof, against surrender of the Shares which would have otherwise 

been sold by such Stockholder, an amount in cash equal to the fair value (as determined in good 

faith by the Board) of the securities which such Stockholder would otherwise receive as of the date 

of the issuance of such securities in exchange for the Shares; and 
 

(g) in the event that the Selling Shareholders , in connection with such 

Sale of the Company, appoint a stockholder representative (the “Stockholder Representative”) 

with respect to matters affecting the Stockholders under the applicable definitive transaction 

agreements following consummation of such Sale of the Company, (x) to consent to (i) the 

appointment of such Stockholder Representative, (ii) the establishment of any applicable escrow, 

expense or similar fund in connection with any indemnification or similar obligations, and (iii) the 

payment of such Stockholder’s pro rata portion (from the applicable escrow or expense fund or 
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otherwise) of any and all reasonable fees and expenses to such Stockholder Representative in 

connection with such Stockholder Representative’s services and duties in connection with such 

Sale of the Company and its related service as the representative of the Stockholders, and (y) not 

to assert any claim or commence any suit against the Stockholder Representative or any other 

Stockholder with respect to any action or inaction taken or failed to be taken by the Stockholder 

Representative, within the scope of the Stockholder Representative’s authority, in connection with 

its service as the Stockholder Representative, absent fraud, bad faith, gross negligence or willful 

misconduct. 
 

1.3 Conditions. Notwithstanding anything to the contrary set forth herein, a 

Stockholder will not be required to comply with Subsection 1.2 above in connection with any 

proposed Sale of the Company (the “Proposed Sale”), unless: 
 

(a) any representations and warranties to be made by such Stockholder 

in connection with the Proposed Sale are limited to representations and warranties related to 

authority, ownership and the ability to convey title to such Shares, including, but not limited to, 

representations and warranties that (i) the Stockholder holds all right, title and interest in and to 

the Shares such Stockholder purports to hold, free and clear of all liens and encumbrances, (ii) the 

obligations of the Stockholder in connection with the transaction have been duly authorized, if 

applicable, (iii) the documents to be entered into by the Stockholder have been duly executed by 

the Stockholder and delivered to the acquirer and are enforceable (subject to customary limitations) 

against the Stockholder in accordance with their respective terms; and (iv) neither the execution 

and delivery of documents to be entered into by the Stockholder in connection with the transaction, 

nor the performance of the Stockholder’s obligations thereunder, will cause a breach or violation 

of the terms of any agreement to which the Stockholder is a party, or any law or judgment, order 

or decree of any court or governmental agency that applies to the Stockholder; 

(b) such Stockholder is not required to agree (unless such Stockholder 

is a Company officer or employee) to any restrictive covenant in connection with the Proposed 

Sale (including without limitation any covenant not to compete or covenant not to solicit 

customers, employees or suppliers of any party to the Proposed Sale); 
 

(c) the Stockholder is not liable for the breach of any representation, 

warranty or covenant made by any other Person in connection with the Proposed Sale, other than 

the Company (except to the extent that funds may be paid out of an escrow established to cover 

breach of representations, warranties and covenants of the Company as well as breach by any 

stockholder of any of identical representations, warranties and covenants provided by all 

stockholders); 
 

(d) liability shall be limited to such Stockholder's applicable share 

(determined based on the respective proceeds payable to each Stockholder in connection with such 

Proposed Sale in accordance with the provisions of the Restated Certificate) of a negotiated 

aggregate indemnification amount that applies equally to all Stockholders but that in no event 

exceeds the amount of consideration otherwise payable to such Stockholder in connection with 

such Proposed Sale, except with respect to claims related to fraud by such Stockholder, the liability 

for which need not be limited as to such Stockholder; and 
 

(e) upon the consummation of the Proposed Sale (i) each holder of each 

class or series of the capital stock of the Company will receive the same form of consideration for 

their shares of such class or series as is received by other holders in respect of their shares of such 
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same class or series of stock, (ii) each holder of a series of Preferred Stock will receive the same 

amount of consideration per share of such series of Preferred Stock as is received by other holders 

in respect of their shares of such same series, (iii) each holder of Common Stock will receive the 

same amount of consideration per share of Common Stock as is received by other holders in respect 

of their shares of Common Stock, and (iv) unless waived pursuant to the terms of the Restated 

Certificate and as may be required by law, the aggregate consideration receivable by all holders of 

the Preferred Stock and Common Stock shall be allocated among the holders of Preferred Stock 

and Common Stock on the basis of the relative liquidation preferences to which the holders of each 

respective series of Preferred Stock and the holders of Common Stock are entitled in a Deemed 

Liquidation Event (assuming for this purpose that the Proposed Sale is a Deemed Liquidation 

Event) in accordance with the Company’s Certificate of Incorporation in effect immediately prior 

to the Proposed Sale; provided, however, that, notwithstanding the foregoing provisions of this 

Subsection 1.3(e), if the consideration to be paid in exchange for the Key Holder Shares or Investor 

Shares, as applicable, pursuant to this Subsection 1.3(e) includes any securities and due receipt 

thereof by any Key Holder or Investor would require under applicable law (x) the registration or 

qualification of such securities or of any person as a broker or dealer or agent with respect to such 

securities; or (y) the provision to any Key Holder or Investor of any information other than such 

information as a prudent issuer would generally furnish in an offering made solely to “accredited 

investors” as defined in Regulation D promulgated under the Securities Act, the Company may 

cause to be paid to any such Key Holder or Investor in lieu thereof, against surrender of the Key 

Holder Shares or Investor Shares, as applicable, which would have otherwise been sold by such 

Key Holder or Investor, an amount in cash equal to the fair value (as determined in good faith by 

the Board) of the securities which such Key Holder or Investor would otherwise receive as of 

the date of the issuance of such securities in exchange for the Key Holder Shares or Investor Shares, as 

applicable. 
 

1.4 Restrictions on Sales of Control of the Company. No Stockholder shall be 

a party to any Stock Sale unless (a) all holders of Preferred Stock are allowed to participate in such 

transaction(s) and (b) the consideration received pursuant to such transaction is allocated among 

the parties thereto in the manner specified in the Company’s Certificate of Incorporation in effect 

immediately prior to the Stock Sale (as if such transaction(s) were a Deemed Liquidation Event), 

unless the holders of at least the requisite percentage required to waive treatment of the 

transaction(s) as a Deemed Liquidation Event pursuant to the terms of the Restated Certificate, 

elect to allocate the consideration differently by written notice given to the Company at least ten 

(10) days prior to the effective date of any such transaction or series of related transactions. 
 

2. Remedies. 
 

2.1 Covenants of the Company. The Company agrees to use its best efforts, 

within the requirements of applicable law, to ensure that the rights granted under this Agreement 

are effective and that the parties enjoy the benefits of this Agreement.  
 

2.2 Irrevocable Proxy and Power of Attorney. the Investors and the Key 

Holders may each appoint a Person or Persons, to have power of attorney, with full power of 

substitution, with respect to the matters set forth herein, including, without limitation, votes to 

increase authorized shares pursuant to Section 2 hereof and votes regarding any Sale of the 

Company pursuant to Section 3 hereof, and hereby authorizes each of them to represent and vote, 

if and only if the party (i) fails to vote, or (ii) attempts to vote (whether by proxy, in person or by 

written consent), in a manner which is inconsistent with the terms of this Agreement, all of such 
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party’s Shares in favor of the election of persons as members of the Board determined pursuant to 

and in accordance with the terms and provisions of this Agreement or the increase of authorized 

shares or approval of any Sale of the Company pursuant to and in accordance with the terms and 

provisions of Sections 2 and 3, respectively, of this Agreement or to take any action reasonably 

necessary to effect Sections 2 and 3, respectively, of this Agreement. The power of attorney 

granted hereunder shall authorize the Person vested with such power of attorney to execute and 

deliver the documentation referred to in Section 3.2(c) on behalf of any party failing to do so within 

five (5) business days of a request by the Company.  Each of the proxy and  power of attorney 

granted pursuant to this Section 4.2 is given in consideration of the agreements and covenants of 

the Company and the parties in connection with the transactions contemplated by this Agreement 

and, as such, each is coupled with an interest and shall be irrevocable unless and until this 

Agreement terminates or expires pursuant to Section 5.1 hereof. Each party hereto hereby revokes 

any and all previous proxies or powers of attorney with respect to the Shares and shall not hereafter, 

unless and until this Agreement terminates or expires pursuant to Section 5.1 hereof, purport to 

grant any other proxy or power of attorney with respect to any of the Shares, deposit any of the 

Shares into a voting trust or enter into any agreement (other than this Agreement), arrangement or 

understanding with any person, directly or indirectly, to vote, grant any proxy or give instructions 

with respect to the voting of any of the Shares, in each case, with respect to any of the matters set 

forth herein. 

2.3 Specific Enforcement. Each party acknowledges and agrees that each party 

hereto will be irreparably damaged in the event any of the provisions of this Agreement are not 

performed by the parties in accordance with their specific terms or are otherwise breached. 

Accordingly, it is agreed that each of the Company and the Stockholders shall be entitled to an 

injunction to prevent breaches of this Agreement, and to specific enforcement of this Agreement 

and its terms and provisions in any action instituted in any court of the United States or any state 

having subject matter jurisdiction. 
 

2.4 Remedies Cumulative. All remedies, either under this Agreement or by law 

or otherwise afforded to any party, shall be cumulative and not alternative. 
 

3.  Term. This Agreement shall be effective as of the date hereof and shall continue in 

effect until and shall terminate upon the earliest to occur of (a) the consummation of the 

Company’s first underwritten public offering of its Common Stock (other than a registration 

statement relating either to the sale of securities to employees of the Company pursuant to its stock 

option, stock purchase or similar plan or an SEC Rule 145 transaction); (b) the consummation of 

a Sale of the Company and distribution of proceeds to or escrow for the benefit of the Stockholders 

in accordance with the Restated Certificate, provided that the provisions of Section 1 hereof will 

continue after the closing of any Sale of the Company to the extent necessary to enforce the 

provisions of Section 1 with respect to such Sale of the Company; and 

(c) termination of this Agreement in accordance with Subsection 4.8 below. 
 

4. Miscellaneous. 
 

4.1 Additional Parties. 
 

(a) Notwithstanding anything to the contrary contained herein, if the 

Company issues additional shares of Preferred Stock after the date hereof, as a condition to the 

issuance of such shares the Company shall require that any purchaser of such shares become a 

party to this Agreement by executing and delivering (i) the Adoption Agreement attached to this 
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Agreement as Exhibit A, or (ii) a counterpart signature page hereto agreeing to be bound by and 

subject to the terms of this Agreement as an Investor and Stockholder hereunder. In either event, 

each such person shall thereafter be deemed an Investor and Stockholder for all purposes under 

this Agreement. 

(b) In the event that after the date of this Agreement, the Company 

enters into an agreement with any Person to issue shares of capital stock to such Person (other than 

to a purchaser of Preferred Stock described in Subsection 4.1(a) above), following which such 

Person shall hold Shares constituting one percent (1%) or more of the then outstanding capital 

stock of the Company (treating for this purpose all shares of Common Stock issuable upon exercise 

of or conversion of outstanding options, warrants or convertible securities, as if exercised and/or 

converted or exchanged), then, the Company shall cause such Person, as a condition precedent to 

entering into such agreement, to become a party to this Agreement by executing an Adoption 

Agreement in the form attached hereto as Exhibit A, agreeing to be bound by and subject to the 

terms of this Agreement as a Stockholder and thereafter such person shall be deemed a Stockholder 

for all purposes under this Agreement. 
 

4.2 Transfers. Each transferee or assignee of any Shares subject to this 

Agreement shall continue to be subject to the terms hereof, and, as a condition precedent to the 

Company’s recognition of such transfer, each transferee or assignee shall agree in writing to be 

subject to each of the terms of this Agreement by executing and delivering an Adoption Agreement 

substantially in the form attached hereto as Exhibit A. Upon the execution and delivery of an 

Adoption Agreement by any transferee, such transferee shall be deemed to be a party hereto as if 

such transferee were the transferor and such transferee’s signature appeared on the signature pages 

of this Agreement and shall be deemed to be an Investor and Stockholder, or Key Holder and 

Stockholder, as applicable. The Company shall not permit the transfer of the Shares subject to this 

Agreement on its books or issue a new certificate representing any such Shares unless and until 

such transferee shall have complied with the terms of this Subsection 4.2. Each certificate 

instrument, or book entry representing the Shares subject to this Agreement if issued on or after 

the date of this Agreement shall be notated by the Company with the legend set forth in Subsection 

4.12. 
 

4.3 Successors and Assigns. The terms and conditions of this Agreement shall 

inure to the benefit of and be binding upon the respective successors and assigns of the parties. 

Nothing in this Agreement, express or implied, is intended to confer upon any party other than the 

parties hereto or their respective successors  and  assigns any rights,  remedies,  obligations, or 

liabilities under or by reason of this Agreement, except as expressly provided in this Agreement. 
 

4.4 Governing Law. This Agreement shall be governed by the internal law of 

the State of Delaware, without regard to conflict of law principles that would result in the 

application of any law other than the law of the State of Delaware. 
 

4.5 Counterparts. This Agreement may be executed in two (2) or more 

counterparts, each of which shall be deemed an original, but all of which together shall constitute 

one and the same instrument. Counterparts may be delivered via facsimile, electronic mail 

(including pdf or any electronic signature complying with the U.S. federal ESIGN Act of 2000, 

e.g., www.docusign.com) or other transmission method and any counterpart so delivered shall be 

deemed to have been duly and validly delivered and be valid and effective for all purposes. 
 

4.6 Titles and Subtitles. The titles and subtitles used in this Agreement are used 
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for convenience only and are not to be considered in construing or interpreting this Agreement. 

4.7 Notices. 
 

(a) All notices and other communications given or made pursuant to this 

Agreement shall be in writing and shall be deemed effectively given upon the earlier of actual 

receipt or (a) personal delivery to the party to be notified, (b) when sent, if sent by electronic mail 

or facsimile during normal business hours of the recipient, and if not sent during normal business 

hours, then on the recipient’s next business day, (c) five (5) days after having been sent by 

registered or certified mail, return receipt requested, postage prepaid, or (d) one (1) business day 

after the business day of deposit with a nationally recognized overnight courier, freight prepaid, 

specifying next business day delivery, with written verification of receipt. All communications 

shall be sent to the respective parties at their address as set forth on Schedule A or Schedule B 

hereto, or to such email address, facsimile number or address as subsequently modified by written 

notice given in accordance with this Subsection 4.7. If notice is given to the Company, a copy shall 

also be sent to Wormhole Labs, Inc., Attn: Curtis Hutten 15241 Transistor Lane, Huntington 

Beach, CA 92649 and if notice is given to Stockholders, a copy shall also be given to 

____________________________. 
 

(b) Consent to Electronic Notice. Each Investor and Key Holder 

consents to the delivery of any stockholder notice pursuant to the Delaware General Corporation 

Law (the “DGCL”), as amended or superseded from time to time, by electronic transmission 

pursuant to Section 232 of the DGCL (or any successor thereto) at the electronic mail address or 

the facsimile number set forth below such Investor’s or Key Holder’s name on the Schedules 

hereto, as updated from time to time by notice to the Company, or as on the books of the Company. 

To the extent that any notice given by means of electronic transmission is returned or undeliverable 

for any reason, the foregoing consent shall be deemed to have been revoked until a new or 

corrected electronic mail address has been provided, and such attempted Electronic Notice shall 

be ineffective and deemed to not have been given. Each Investor and Key Holder agrees to 

promptly notify the Company of any change in its electronic mail address, and that failure to do 

so shall not affect the foregoing. 
 

4.8 Consent Required to Amend, Modify, Terminate or Waive. This Agreement 

may be amended, modified or terminated (other than pursuant to Section 5.1) and the observance 

of any term hereof may be waived (either generally or in a particular instance and either 

retroactively or prospectively) only by a written instrument executed by (a) the Company; 

(b) the Key Holders holding a majority of the Shares then held by the Key Holders; and (c) the 

holders of at least seventy five percent (75%) of the shares of Common Stock issued or issuable 

upon conversion of the shares of Preferred Stock held by the Investors (voting together as a single 

class). Notwithstanding the foregoing: 
 

(a) this Agreement may not be amended, modified or terminated and 

the observance of any term of this Agreement may not be waived with respect to any Investor or 

Key Holder without the written consent of such Investor or Key Holder unless such amendment, 

modification, termination or waiver applies to all Investors or Key Holders, as the case may be, in 

the same fashion; 

(b) the provisions of this Subsection 4.8(b) may not be amended, 

modified, terminated or waived without the written consent of the holders of a majority of the 

shares of Preferred Stock held by the Investors; 



8  

 

(c) the provisions of this Subsection 4.8(c) may not be amended, 

modified, terminated or waived without the written consent of the holders of a majority of the 

Shares held by Key Holders; 
 

(d) the provisions of this Subsection 4.8(d) may not be amended, 

modified, terminated or waived without the written consent of (i) the holders of a majority of the 

Shares held by the Key Holders; and (ii) the holders of a majority of the shares of Preferred Stock 

held by the Investors; 
 

(e) the consent of the Key Holders shall not be required for any 

amendment, modification, termination or waiver if such amendment, modification, termination, or 

waiver either (A) is not directly applicable to the rights of the Key Holders hereunder; or (B) does 

not adversely affect the rights of the Key Holders in a manner that is different than the effect on 

the rights of the other parties hereto; 
 

(f) Schedules A hereto may be amended by the Company from time to 

time in accordance with the Purchase Agreement to add information regarding additional 

Purchasers (as defined in the Purchase Agreement) without the consent of the other parties hereto; 

and 
 

(g) any provision hereof may be waived by the waiving party on such 

party’s own behalf, without the consent of any other party. 
 

The Company shall give prompt written notice of any amendment, modification, termination, or 

waiver hereunder to any party that did not consent in writing thereto. Any amendment, 

modification, termination, or waiver effected in accordance with this Subsection 4.8 shall be 

binding on each party and all of such party’s successors and permitted assigns, whether or not any 

such party, successor or assignee entered into or approved such amendment, modification, 

termination or waiver. For purposes of this Subsection 4.8, the requirement of a written instrument 

may be satisfied in the form of an action by written consent of the Stockholders circulated by the 

Company and executed by the Stockholder parties specified, whether or not such action by written 

consent makes explicit reference to the terms of this Agreement. 
 

4.9 Delays or Omissions. No delay or omission to exercise any right, power or 

remedy accruing to any party under this Agreement, upon any breach or default of any other party 

under this Agreement, shall impair any such right, power or remedy of such non-breaching or non-

defaulting party nor shall it be construed to be a waiver of any such breach or default, or an 

acquiescence therein, or of or in any similar breach or default thereafter occurring; nor shall any 

waiver of any single breach or default be deemed a waiver of any other breach or default previously 

or thereafter occurring. Any waiver, permit, consent or approval of any kind or character on the 

part of any party of any breach or default under this Agreement, or any waiver on the part of any 

party of any provisions or conditions of this Agreement, must be in writing  and shall be effective 

only to the extent specifically set forth in such writing. All remedies, either 
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under this Agreement or by law or otherwise afforded to any party, shall be cumulative and not 

alternative. 
 

4.10 Severability. The invalidity or unenforceability of any provision hereof 

shall in no way affect the validity or enforceability of any other provision. 
 

4.11 Entire Agreement. This Agreement (including the Exhibits hereto), the 

Restated Certificate and the other Transaction Agreements (as defined in the Purchase Agreement) 

constitute the full and entire understanding and agreement between the parties with respect to the 

subject matter hereof, and any other written or oral agreement relating to the subject matter hereof 

existing between the parties is expressly canceled. 
 

4.12 Share Certificate Legend. Each certificate, instrument, or book entry 

representing any Shares issued after the date hereof shall be notated by the Company with a legend 

reading substantially as follows: 
 

“THE SHARES REPRESENTED HEREBY ARE SUBJECT TO A VOTING 

AGREEMENT, AS MAY BE AMENDED FROM TIME TO TIME, (A COPY OF 

WHICH MAY BE OBTAINED UPON WRITTEN REQUEST FROM THE 

COMPANY), AND BY ACCEPTING ANY INTEREST IN SUCH SHARES THE 

PERSON ACCEPTING SUCH INTEREST SHALL BE DEEMED TO AGREE 

TO AND SHALL BECOME BOUND BY ALL THE PROVISIONS OF THAT 

VOTING AGREEMENT, INCLUDING CERTAIN RESTRICTIONS ON 

TRANSFER AND OWNERSHIP SET FORTH THEREIN.” 
 

The Company, by its execution of this Agreement, agrees that it will cause the certificates 

instruments, or book entry evidencing the Shares issued after the date hereof to be notated with the 

legend required by this Subsection 4.12 of this Agreement, and it shall supply, free of charge, a 

copy of this Agreement to any holder of such Shares upon written request from such holder to the 

Company at its principal office. The parties to this Agreement do hereby agree that the  failure to 

cause the certificates, instruments, or book entry evidencing the Shares to be notated with the 

legend required by this Subsection 4.12 herein and/or the failure of the Company to supply, free 

of charge, a copy of this Agreement as provided hereunder shall not affect the validity or 

enforcement of this Agreement. 
 

4.13 Stock Splits, Stock Dividends, etc. In the event of any issuance of Shares or 

the voting securities of the Company hereafter to any of the Stockholders (including, without 

limitation, in connection with any stock split, stock dividend, recapitalization, reorganization, or 

the like), such Shares shall become subject to this Agreement and shall be notated with the legend 

set forth in Subsection 4.12. 
 

4.14 Manner of Voting. The voting of Shares pursuant to this Agreement may be 

effected in person, by proxy, by written consent or in any other manner permitted by applicable 

law. For the avoidance of doubt, voting of the Shares pursuant to the Agreement need not make 

explicit reference to the terms of this Agreement. 
 

4.15 Further Assurances. At any time or from time to time after the date hereof, 

the parties agree to cooperate with each other, and at the request of any other party, to execute 



10  

and deliver any further instruments or documents and to take all such further action as the other 

party may reasonably request in order to carry out the intent of the parties hereunder. 
 

4.16 Dispute Resolution The parties (a) hereby irrevocably and unconditionally 

submit to the jurisdiction of the state courts of Delaware and to the jurisdiction of the United States 

District Court for Delaware for the purpose of any suit, action or other proceeding arising out of 

or based upon this Agreement, (b) agree not to commence any suit, action or other proceeding 

arising out of or based upon this Agreement except in the United States District Court for 

Delaware, and (c) hereby waive, and agree not to assert, by way of motion, as a defense, or 

otherwise, in any such suit, action or proceeding, any claim that it is not subject personally to the 

jurisdiction of the above-named courts, that its property is exempt or immune from attachment or 

execution, that the suit, action or proceeding is brought in an inconvenient forum, that the venue 

of the suit, action or proceeding is improper or that this Agreement or the subject matter hereof 

may not be enforced in or by such court. 
 

4.17 WAIVER OF JURY TRIAL: EACH PARTY HEREBY WAIVES ITS 

RIGHTS TO A JURY TRIAL OF ANY CLAIM OR CAUSE OF ACTION BASED UPON OR 

ARISING OUT OF THIS AGREEMENT, THE OTHER TRANSACTION DOCUMENTS, THE 

SECURITIES OR THE SUBJECT MATTER HEREOF OR THEREOF. THE SCOPE OF THIS 

WAIVER IS INTENDED TO BE ALL-ENCOMPASSING OF ANY AND ALL DISPUTES 

THAT MAY BE FILED IN ANY COURT AND THAT RELATE TO THE SUBJECT MATTER 

OF THIS TRANSACTION, INCLUDING, WITHOUT LIMITATION, CONTRACT CLAIMS, 

TORT CLAIMS (INCLUDING NEGLIGENCE), BREACH OF DUTY CLAIMS, AND ALL 

OTHER COMMON LAW AND STATUTORY CLAIMS. THIS SECTION HAS BEEN FULLY 

DISCUSSED BY EACH OF THE PARTIES HERETO AND THESE PROVISIONS WILL NOT 

BE SUBJECT TO ANY EXCEPTIONS. EACH PARTY HERETO HEREBY FURTHER 

WARRANTS AND REPRESENTS THAT SUCH PARTY HAS REVIEWED THIS WAIVER 

WITH ITS LEGAL COUNSEL, AND THAT SUCH PARTY KNOWINGLY AND 

VOLUNTARILY WAIVES ITS JURY TRIAL RIGHTS FOLLOWING CONSULTATION 

WITH LEGAL COUNSEL. 
 

4.18 Costs of Enforcement. If any party to this Agreement seeks to enforce its 

rights under this Agreement by legal proceedings, the non-prevailing party shall pay all costs and 

expenses incurred by the prevailing party, including, without limitation, all reasonable attorneys’ 

fees. 
 

4.19 Aggregation of Stock. All Shares held or acquired by a Stockholder and/or 

its Affiliates shall be aggregated together for the purpose of determining the availability of any 

rights under this Agreement, and such Affiliated persons may apportion such rights as among 

themselves in any manner they deem appropriate. 
 

4.20 Spousal Consent. If any individual Stockholder is married on the date of this 

Agreement, such Stockholder’s spouse shall execute and deliver to the Company a consent of 

spouse in the form of Exhibit B hereto (“Consent of Spouse”), effective on the date hereof. 

Notwithstanding the execution and delivery thereof, such consent shall not be deemed to confer or 

convey to the spouse any rights in such Stockholder’s Shares that do not otherwise exist by 

operation of law or the agreement of the parties. If any individual Stockholder should marry or 
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remarry subsequent to the date of this Agreement, such Stockholder shall within thirty (30) days 

thereafter obtain his/her new spouse’s acknowledgement of and consent to the existence and 

binding effect of all restrictions contained in this Agreement by causing such spouse to execute 

and deliver a Consent of Spouse acknowledging the restrictions and obligations contained in this 

Agreement and agreeing and consenting to the same. 

 

 

[Signature Page Follows] 



 

 
 
 

 

IN WITNESS WHEREOF, the parties have executed this Voting Agreement as of the 

date first written above. 
 

COMPANY: 
 

WORMHOLE LABS, INC. 

_______________________________ 

By: 

Its: 

 

 

INVESTORS: 

[NAMES AND SIGNATURES] 

 

KEY HOLDERS: 

[NAMES AND SIGNATURES] 
 

 

 

 



 

SCHEDULE A 

INVESTORS 

Name and Address Number of Series B Preferred Shares 

 

  

  

 
 

 
 

 
 

 
 



 

SCHEDULE B 

KEY HOLDERS 

 

Name and Address Number of Shares Owned 

 

 
 

 

 

 
 
 

 

 

 
 

 

 

 
 

 



 

EXHIBIT A 

ADOPTION AGREEMENT 

This  Adoption  Agreement  (“Adoption  Agreement”)  is executed on  , 

20 ___, by the undersigned (the “Holder”) pursuant to the terms of that certain Voting Agreement dated as  

of          , 20       (the “Agreement”), by and among the Company and certain of its Stockholders, as    such 

Agreement may be amended or amended and restated hereafter. Capitalized terms used but not defined in 

this Adoption Agreement shall have the respective meanings ascribed to such terms in the Agreement. By 

the execution of this Adoption Agreement, the Holder agrees as follows. 
 

1.1 Acknowledgement. Holder acknowledges that Holder is acquiring certain shares of the 

capital stock of the Company (the “Stock”) or options, warrants, or other rights to purchase such Stock (the 

“Options”), for one of the following reasons (Check the correct box): 
 

□ As a transferee of Shares from a party in such party’s capacity as an “Investor” bound by 
the Agreement, and after such transfer, Holder shall be considered an “Investor” and a 
“Stockholder” for all purposes of the Agreement. 

□ As a transferee of Shares from a party in such party’s capacity as a “Key Holder” bound 
by the Agreement, and after such transfer, Holder shall be considered a “Key Holder” and 
a “Stockholder” for all purposes of the Agreement. 

□ As a new Investor in accordance with Subsection 4.1(a) of the Agreement, in which case 

Holder will be an “Investor” and a “Stockholder” for all purposes of the Agreement. 

□ In accordance with Subsection 4.1(b) of the Agreement, as a new party who is not a new 

Investor, in which case Holder will be a “Stockholder” for all purposes of the Agreement. 
 

1.2 Agreement. Holder hereby (a) agrees that the Stock [Options], and any other shares of 

capital stock or securities required by the Agreement to be bound thereby, shall be bound by and subject to 

the terms of the Agreement and (b) adopts the Agreement with the same force and effect as if Holder were 

originally a party thereto. 
 

1.3 Notice. Any notice required or permitted by the Agreement shall be given to Holder at the 

address or facsimile number listed below Holder’s signature hereto. 

HOLDER:   ACCEPTED AND AGREED: 

By:   [COMPANY] 

Name and Title of Signatory 

 

Address:   By:    
 

Title:    
 

Facsimile Number:    



 

EXHIBIT B 

CONSENT OF SPOUSE 

I,  , spouse of  , acknowledge that I have read 

the Voting Agreement, dated as of              , 20      , to which this Consent is attached as Exhibit B 

(the “Agreement”), and that I know the contents of the Agreement. I am aware that the Agreement 

contains provisions regarding the voting and transfer of shares of capital stock of the Company 

that my spouse may own, including any interest I might have therein. 
 

I hereby agree that my interest, if any, in any shares of capital stock of the Company subject 

to the Agreement shall be irrevocably bound by the Agreement and further understand and agree 

that any community property interest I may have in such shares of capital stock of the Company 

shall be similarly bound by the Agreement. 
 

I am aware that the legal, financial and related matters contained in the Agreement are 

complex and that I am free to seek independent professional guidance or counsel with respect to 

this Consent. I have either sought such guidance or counsel or determined after reviewing the 

Agreement carefully that I will waive such right. 

 

 

 

Dated:      

[Name of Key Holder’s Spouse] 
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AMENDED AND RESTATED BYLAWS 
OF 

TAPTHERE, INC. 

ARTICLE I 
CORPORATE OFFICES 

1.1 	REGISTERED OFFICE.  The registered office of TAPTHERE, INC, shall be 
fixed in the corporation's certificate of incorporation, as the same may be amended from time to 
time, 

1,2 	OTHER OFFICES.  The corporation's Board of Directors (the "Board") may at 
any time establish other offices at any place or places where the corporation is qualified to do 
business, 

ARTICLE II 
MEETINGS OF STOCKHOLDERS 

2,1 	PLACE OF MEETINGS.  Meetings of stockholders shall be held at any place, 
within or outside the State of Delaware, designated by the Board. The Board may, in its sole 
discretion, determine that a meeting of stockholders shall not be held at any place, but may 
instead be held solely by means of remote communication as authorized by Section 211(a)(2) of 
the Delaware General Corporation Law (the "DGCL"). In the absence of any such designation 
or determination, stockholders' meetings shall be held at the corporation's principal executive 
office, 

12 	ANNUAL MEETING.  The annual meeting of stockholders shall be held each 
year. The Board shall designate the date and time of the annual meeting. However, if such day 
falls on a legal holiday, then the meeting shall be held at the same time and place on the next 
succeeding business day. At the annual meeting, directors shall be elected and any other proper 
business may be transacted. 

2,3 	SPECIAL MEETING.  A special meeting of the stockholders may be called at 
any time by the Board, chairperson of the Board, chief executive officer or president (in the 
absence of a chief executive officer) or by one or more stockholders holding shares in the 
aggregate entitled to cast not less than 10% of the votes at that meeting, 

If any person(s) other than the Board call a special meeting, the request shall: 

(i) be in writing; 

(ii) specify the time of such meeting and the general nature of the business 
proposed to be transacted; and 

(iii) be delivered personally or sent by registered mail or by facsimile 
transmission to the chairperson of the Board, the chief executive officer, the president (in 
the absence of a chief executive officer) or the secretary of the corporation. 
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The officer(s) receiving the request shall cause notice to be promptly given to the 
stockholders entitled to vote at such meeting, in accordance with the provisions of Sections 2.4 
and 2.5 of these bylaws, that a meeting will be held at the time requested by the person or 
persons calling the meeting. No business may be transacted at such special meeting other than 
the business specified in such notice to stockholders, Nothing contained in this paragraph of this 
Section 2.3 shall be construed as limiting, fixing, or affecting the time when a meeting of 
stockholders called by action of the Board may be held, 

2.4 NOTICE OF STOCKHOLDERS' MEETINGS.  All notices of meetings of 
stockholders shall be sent or otherwise given in accordance with either Section 2,5 or Section 8,1 
of these bylaws not less than 10 nor more than 60 days before the date of the meeting to each 
stockholder entitled to vote at such meeting. The notice shall specify the place, if any, date and 
hour of the meeting, the means of remote communication, if any, by which stockholders and 
proxy holders may be deemed to be present in person and vote at such meeting, and, in the case 
of a special meeting, the purpose or purposes for which the meeting is called, 

2.5 MANNER OF GIVING NOTICE; AFFIDAVIT OF NOTICE.  Notice of any 
meeting of stockholders shall be given: 

if mailed, when deposited in the United States mail, postage prepaid, 
directed to the stockholder at his or her address as it appears on the corporation's records; 
or 

(ii) 	if electronically transmitted as provided in Section 8,1, 

An affidavit of the secretary or an assistant secretary of the corporation or of the transfer agent or 
any other agent of the corporation that the notice has been given by mail or by a form of 
electronic transmission, as applicable, shall, in the absence of fraud, be prima facie evidence of 
the facts stated therein. 

2,6 	QUORUM,  The holders of a majority of the stock issued and outstanding and 
entitled to vote, present in person or represented by proxy, shall constitute a quorum for the 
transaction of business at all meetings of the stockholders, If, however, such quorum is not 
present or represented at any meeting of the stockholders, then either (i) the chairperson of the 
meeting, or (ii) the stockholders entitled to vote at the meeting, present in person or represented 
by proxy, shall have power to adjourn the meeting from time to time, without notice other than 
announcement at the meeting, until a quorum is present or represented. At such adjourned 
meeting at which a quorum is present or represented, any business may be transacted that might 
have been transacted at the meeting as originally noticed. 

2,7 • ADJOURNED MEETING; NOTICE.  When a meeting is adjourned to another 
time or place, unless these bylaws otherwise require, notice need not be given of the adjourned 
meeting if the time, place if any thereof, and the means of remote communications if any by 
which stockholders and proxy holders may be deemed to be present in person and vote at such 
adjourned meeting are announced at the meeting at which the adjournment is taken, At the 
adjourned meeting, the corporation may transact any business which might have been transacted 
at the original meeting, If the adjournment is for more than 30 days, or if after the adjournment a 
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new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be 
given to each stockholder of record entitled to vote at the meeting. 

	

2.8 	CONDUCT OF BUSINESS. The chairperson of any meeting of stockholders 
shall determine the order of business and the procedure at the meeting, including such regulation 
of the manner of voting and the conduct of business. 

	

2.9 	VOTING. The stockholders entitled to vote at any meeting of stockholders shall 
be determined in accordance with the provisions of Section 2.11 of these bylaws, subject to 
Section 217 (relating to voting rights of fiduciaries, pledgors and joint owners of stock) and 
Section 218 (relating to voting trusts and other voting agreements) of the DGCL. 

Except as may be otherwise provided in the certificate of incorporation or these bylaws, 
each stockholder shall be entitled to one vote for each share of capital stock held by such 
stockholder. 

2,10 STOCKHOLDER ACTION BY WRITTEN CONSENT WITHOUT A 
MEETING. Unless otherwise provided in the certificate of incorporation, any action required 
by the DGCL to be taken at any annual or special meeting of stockholders of a corporation, or 
any action which may be taken at any annual or special meeting of such stockholders, may be 
taken without a meeting, without prior notice, and without a vote, if a consent or consents in 
writing, setting forth the action so taken, shall be signed by the holders of outstanding stock 
having not less than the minimum number of votes that would be necessary to authorize or take 
such action at a meeting at which all shares entitled to vote thereon were present and voted. 

Prompt notice of the taking of the corporate action without a meeting by less than 
unanimous written consent shall be given to those stockholders who have not consented in 
writing and who, if the action had been taken at a meeting, would have been entitled to notice of 
the meeting if the record date for such meeting had been the date that written consents signed by 
a sufficient number of holders to take the action were delivered to the corporation as provided in 
Section 228 of the DGCL. In the event that the action which is consented to is such as would 
have required the filing of a certificate under any provision of the DGCL, if such action had been 
voted on by stockholders at a meeting thereof, the certificate filed under such provision shall 
state, in lieu of any statement required by such provision concerning any vote of stockholders, 
that written consent has been given in accordance with Section 228 of the DGCL, 

2.11 RECORD DATE FOR STOCKHOLDER NOTICE; VOTING; GIVING  
CONSENTS. In order that the corporation may determine the stockholders entitled to notice of 
or to vote at any meeting of stockholders or any adjournment thereof, or entitled to receive 
payment of any dividend or other distribution or allotment of any rights, or entitled to exercise 
any rights in respect of any change, conversion or exchange of stock or for the purpose of any 
other lawful action, the Board may fix, in advance, a record date, which record date shall not 
precede the date on which the resolution fixing the record date is adopted and which shall not be 
more than 60 nor less than 10 days before the date of such meeting, nor more than 60 days prior 
to any other such action. 

If the Board does not so fix a record date: 
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(i) The record date for determining stockholders entitled to notice of or to 
vote at a meeting of stockholders shall be at the close of business on the day next 
preceding the day on which notice is given, or, if notice is waived, at the close of 
business on the day next preceding the day on which the meeting is held, 

(ii) The record date for determining stockholders entitled to express consent to 
corporate action in writing without a meeting, when no prior action by the Board is 
necessary, shall be the day on which the first written consent is expressed. 

(iii) The record date for determining stockholders for any other purpose shall 
be at the close of business on the day on which the Board adopts the resolution relating 
thereto, 

A determination of stockholders of record entitled to notice of or to vote at a meeting of 
stockholders shall apply to any adjournment of the meeting; provided, however, that the Board 
may fix a new record date for the adjourned meeting, 

2,12 PROXIES,  Each stockholder entitled to vote at a meeting of stockholders or to 
express consent or dissent to corporate action in writing without a meeting may authorize another 
person or persons to act for such stockholder by proxy authorized by an instrument in writing or 
by a transmission permitted by law filed in accordance with the procedure established for the 
meeting, but no such proxy shall be voted or acted upon after three years from its date, unless the 
proxy provides for a longer period. The revocability of a proxy that states on its face that it is 
irrevocable shall be governed by the provisions of Section 212 of the DGCL. 

2.13 LIST OF STOCKHOLDERS ENTITLED TO VOTE,  The officer who has 
charge of the stock ledger of the corporation shall prepare and make, at least 10 days before 
every meeting of stockholders, a complete list of the stocltholders entitled to vote at the meeting, 
arranged in alphabetical order, and showing the address of each stockholder and the number of 
shares registered in the name of each stockholder. The corporation shall not be required to 
include electronic mail addresses or other electronic contact information on such list, Such list 
shall be open to the examination of any stockholder, for any purpose germane to the meeting for 
a period of at least 10 days prior to the meeting: (i) on a reasonably accessible electronic 
network, provided that the information required to gain access to such list is provided with the 
notice of the meeting, or (ii) during ordinary business hours, at the corporation's principal 
executive office. In the event that the corporation determines to make the list available on an 
electronic network, the corporation may take reasonable steps to ensure that such information is 
available only to stockholders of the corporation. If the meeting is to be held at a place, then the 
list shall be produced and kept at the time and place of the meeting during the whole time 
thereof, and may be inspected by any stockholder who is present. If the meeting is to be held 
solely by means of remote communication, then the list shall also be open to the examination of 
any stockholder during the whole time of the meeting on a reasonably accessible electronic 
network, and the information required to access such list shall be provided with the notice of the 
meeting. Such list shall presumptively determine the identity of the stockholders entitled to vote 
at the meeting and the number of shares held by each of them. 
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ARTICLE III 
DIRECTORS 

3.1 	POWERS.  Subject to the provisions of the DGCL and any limitations in the 
certificate of incorporation or these bylaws relating to action required to be approved by the 
stockholders or by the outstanding shares, the business and affairs of the corporation shall be 
managed and all corporate powers shall be exercised by or under the direction of the Board, 

3,2 NUMBER OF DIRECTORS.  The authorized number of directors shall be 
determined from time to time by resolution of the Board, provided the Board shall consist of at 
least one member, No reduction of the authorized number of directors shall have the effect of 
removing any director before that director's term of office expires. 

3.3 ELECTION, QUALIFICATION AND TERM OF OFFICE OF 
DIRECTORS,  Except as provided in Section 3.4 of these bylaws, directors shall be elected at 
each annual meeting of stockholders to hold office until the next annual meeting. Directors need 
not be stockholders unless so required by the certificate of incorporation or these bylaws. The 
certificate of incorporation or these bylaws may prescribe other qualifications for directors, Each 
director, including a director elected to fill a vacancy, shall hold office until such director's 
successor is elected and qualified or until such director's earlier death, resignation or removal. 

All elections of directors shall be by written ballot, unless otherwise provided in the 
certificate of incorporation; if authorized by the Board, such requirement of a written ballot shall 
be satisfied by a ballot submitted by electronic transmission, provided that any such electronic 
transmission must be either set forth or be submitted with information from which it can be 
determined that the electronic transmission authorized by the stockholder or proxy holder. 

3.4 RESIGNATION AND VACANCIES,  Any director may resign at any time 
upon notice given in writing or by electronic transmission to the corporation. When one or more 
directors so resigns and the resignation is effective at a future date, a majority of the directors 
then in office, including those who have so resigned, shall have power to fill such vacancy or 
vacancies, the vote thereon to take effect when such resignation or resignations shall become 
effective, and each director so chosen shall hold office as provided in this section in the filling of 
other vacancies, 

Unless otherwise provided in the certificate of incorporation or these bylaws: 

(1) 	Vacancies and newly created directorships resulting from any increase in 
the authorized number of directors elected by all of the stockholders having the right to 
vote as a single class may be filled by a majority of the directors then in office, although 
less than a quorum, or by a sole remaining director, 

(ii) 	Whenever the holders of any class or classes of stock or series thereof are 
entitled to elect one or more directors by the provisions of the certificate of incorporation, 
vacancies and newly created directorships of such class or classes or series may be filled 
by a majority of the directors elected by such class or classes or series thereof then in 
office, or by a sole remaining director so elected. 
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If at any time, by reason of death or resignation or other cause, the corporation should 
have no directors in office, then any officer or any stockholder or an executor, administrator, 
trustee or guardian of a stockholder, or other fiduciary entrusted with like responsibility for the 
person or estate of a stockholder, may call a special meeting of stockholders in accordance with 
the provisions of the certificate of incorporation or these bylaws, or may apply to the Court of 
Chancery for a decree summarily ordering an election as provided in Section 211 of the DGCL. 

If, at the time of filling any vacancy or any newly created directorship, the directors then 
in office constitute less than a majority of the whole Board (as constituted immediately prior to 
any such increase), then the Court of Chancery may, upon application of any stockholder or 
stockholders holding at least 10% of the total .number of the shares at the time outstanding 
having the right to vote for such directors, summarily order an election to be held to fill any such 
vacancies or newly created directorships, or to replace the directors chosen by the directors then 
in office as aforesaid, which election shall be governed by the provisions of Section 211 of the 
DGCL as far as applicable. 

3.5 PLACE OF MEETINGS; MEETINGS BY TELEPHONE.  The Board may 
hold meetings, both regular and special, either within or outside the State of Delaware. 

Unless otherwise restricted by the certificate of incorporation or these bylaws, members 
of the Board, or any committee designated by the Board, may participate in a meeting of the 
Board, or any committee, by means of conference telephone or other communications equipment 
by means of which all persons participating in the meeting can hear each other, and such 
participation in a meeting shall constitute presence in person at the meeting. 

3.6 	REGULAR MEETINGS.  Regular meetings of the Board may be held without 
notice at such time and at such place as shall from time to time be determined by the Board. 

33 	SPECIAL MEETINGS; NOTICE.  Special meetings of the Board for any 
purpose or purposes may be called at any time by the chairperson of the Board, the chief 
executive officer, the president, the secretary or any two directors. 

Notice of the time and place of special meetings shall be: 

(i) delivered personally by hand, by courier or by telephone; 

(ii) sent by United States first-class mail, postage prepaid; 

(iii) sent by facsimile; or 

(iv) sent by electronic mail, 

directed to each director at that director's address, telephone number, facsimile number or 
electronic mail address, as the case may be, as shown on the corporation's records. 

If the notice is (i) delivered personally by hand, by courier or by telephone, (ii) sent by 
facsimile or (iii) sent by electronic mail, it shall be delivered or sent at least 24 hours before the 
time of the holding of the meeting. If the notice is sent by United States mail, it shall be 
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deposited in the United States mail at least four days before the time of the holding of the 
meeting. Any oral notice may be communicated to the director. The notice need not specify the 
place of the meeting (if the meeting is to be held at the corporation's principal executive office) 
nor the purpose of the meeting. 

3,8 	QUORUM, At all meetings of the Board, a majority of the authorized number of 
directors shall constitute a quorum for the transaction of business, The vote of a majority of the 
directors present at any meeting at which a quorum is present shall be the act of the Board, 
except as may be otherwise specifically provided by statute, the certificate of incorporation or 
these bylaws. If a quorum is not present at any meeting of the Board, then the directors present 
thereat may adjourn the meeting from time to time, without notice other than announcement at 
the meeting, until a quorum is present. 

A meeting at which a quorum is initially present may continue to transact business 
notwithstanding the withdrawal of directors, if any action taken is approved by at least a majority 
of the required quorum for that meeting, 

3,9 BOARD ACTION BY WRITTEN CONSENT WITHOUT A MEETING, 
Unless otherwise restricted by the certificate of incorporation or these bylaws, any action 
required or permitted to be taken at any meeting of the Board, or of any committee thereof, may 
be taken without a meeting if all members of the Board or committee, as the case may be, 
consent thereto in writing or by electronic transmission and the writing or writings or electronic 
transmission or transmissions are filed with the minutes of proceedings of the Board or 
committee. Such filing shall be in paper form if the minutes are maintained in paper form and 
shall be in electronic form if the minutes are maintained in electronic form. 

3,10 FEES AND COMPENSATION OF DIRECTORS, Unless otherwise restricted 
by the certificate of incorporation or these bylaws, the Board shall have the authority to fix the 
compensation of directors, 

3,11 APPROVAL OF LOANS TO OFFICERS.  The corporation may lend money 
to, or guarantee any obligation of, or otherwise assist any officer or other employee of the 
corporation or of its subsidiary, including any officer or employee who is a director of the 
corporation or its subsidiary, whenever, in the judgment of the Board, such loan, guaranty or 
assistance may reasonably be expected to benefit the corporation, The loan, guaranty or other 
assistance may be with or without interest and may be unsecured, or secured in such manner as 
the Board shall approve, including, without limitation, a pledge of shares of stock of the 
corporation. 

3.12 REMOVAL OF DIRECTORS, Unless otherwise restricted by statute, the 
certificate of incorporation or these bylaws, any director or the entire Board may be removed, 
with or without cause, by the holders of a majority of the shares then entitled to vote at an 
election of directors. 

No reduction of the authorized number of directors shall have the effect of removing any 
director prior to the expiration of such director's term of office, 
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ARTICLE IV 
COMMITTEES 

	

4,1 	COMMITTEES OF DIRECTORS, The Board may designate one or more 
committees, each committee to consist of one or more of the directors of the corporation. The 
Board may designate one or more directors as alternate members of any committee, who may 
replace any absent or disqualified member at any meeting of the committee, In the absence or 
disqualification of a member of a committee, the member or members thereof present at any 
meeting and not disqualified from voting, whether or not such member or members constitute a 
quorum, may unanimously appoint another member of the Board to act at the meeting in the 
place of any such absent or disqualified member, Any such committee, to the extent provided in 
the resolution of the Board or in these bylaws, shall have and may exercise all the powers and 
authority of the Board in the management of the business and affairs of the corporation, and may 
authorize the seal of the corporation to be affixed to all papers that may require it; but no such 
committee shall have the power or authority to (i) approve or adopt, or recommend to the 
stockholders, any action or matter expressly required by the DGCL to be submitted to 
stockholders for approval, or (ii) adopt, amend or repeal any bylaw of the corporation, 

	

4,2 	COMMITTEE MINUTES. Each committee shall keep regular minutes of its 
meetings and report the same to the Board when required. 

4,3 MEETINGS AND ACTION OF COMMITTEES, Meetings and actions of 
committees shall be governed by, and held and taken in accordance with, the provisions of: 

(1) 	Section 3,5 (place of meetings and meetings by telephone); 

(ii) Section 3,6 (regular meetings); 

(iii) Section 3,7 (special meetings and notice); 

(iv) Section 3,8 (quorum); 

(v) Section 7,13 (waiver of notice); and 

(vi) Section 3.9 (action without a meeting) 

with such changes, in the context of those bylaws as are necessary to substitute the committee and 
its members for the Board and its members, However; 

(i) the time of regular meetings of committees may be determined either by 
resolution of the Board or by resolution of the committee; 

(ii) special meetings of committees may also be called by resolution of the 
Board; and 

(iii) notice of special meetings of committees shall also be given to all alternate 
members, who shall have the right to attend all meetings of the committee, The Board 

5794924 
	 -8- 



may adopt rules for the government of any committee not inconsistent with the 
provisions of these bylaws. 

ARTICLE V 
OFFICERS 

	

5,1 	OFFICERS, The officers of the corporation shall be a president and a secretary. 
The corporation may also have, at the discretion of the Board, a chairperson of the Board, a vice 
chairperson of the Board, a chief executive officer, a chief financial officer or treasurer, one or 
more vice presidents, one or more assistant vice presidents, one or more assistant treasurers, one 
or more assistant secretaries, and any such other officers as may be appointed in accordance with 
the provisions of these bylaws, Any number of offices may be held by the same person. 

	

5.2 	APPOINTMENT OF OFFICERS, The Board shall appoint the officers of the 
corporation, except such officers as may be appointed in accordance with the provisions of 
Sections 5.3 and 5.5 of these bylaws, subject to the rights, if any, of an officer under any contract 
of employment. 

	

5.3 	SUBORDINATE OFFICERS, The Board may appoint, or empower the chief 
executive officer or, in the absence of a chief executive officer, the president, to appoint, such 
other officers and agents as the business of the corporation may require. Each of such officers 
and agents shall hold office for such period, have such authority, and perform such duties as are 
provided in these bylaws or as the Board may from time to time determine, 

5.4 REMOVAL AND RESIGNATION OF OFFICERS, Subject to the rights, if 
any, of an officer under any contract of employment, any officer may be removed, either with or 
without cause, by an affirmative vote of the majority of the Board at any regular or special 
meeting of the Board or, except in the case of an officer chosen by the Board, by any officer 
upon whom such power of removal may be conferred by the Board. 

Any officer may resign at any time by giving written notice to the corporation. Any 
resignation shall take effect at the date of the receipt of that notice or at any later time specified 
in that notice. Unless otherwise specified in the notice of resignation, the acceptance of the 
resignation shall not be necessary to make it effective. Any resignation is without prejudice to 
the rights, if any, of the corporation under any contract to which the officer is a party. 

	

5.5 	VACANCIES IN OFFICES, Any vacancy occurring in any office of the 
corporation shall be filled by the Board or as provided in Section 5.3. 

5.6 CHAIRPERSON OF THE BOARD, The chairperson of the Board, if such an 
officer be elected, shall, if present, preside at meetings of the Board and exercise and perform 
such other powers and duties as may from time to time be assigned to him by the Board or as 
may be prescribed by these bylaws. If there is no chief executive officer or president, then the 
chairperson of the Board shall also be the chief executive officer of the corporation and shall 
have the powers and duties prescribed in Section 5,7 of these bylaws, 

	

5.7 	CHIEF EXECUTIVE OFFICER, Subject to such supervisory powers, if any, 
as the Board may give to the chairperson of the Board, the chief executive officer, if any, shall, 
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subject to the control of the Board, have general supervision, direction, and control of the 
business and affairs of the corporation and shall report directly to the Board. All other officers, 
officials, employees and agents shall report directly or indirectly to the chief executive officer. 
The chief executive officer shall see that all orders and resolutions of the Board are carried into 
effect. The chief executive officer shall serve as chairperson of and preside at all meetings of the 
stockholders. In the absence of a chairperson of the Board, the chief executive officer shall 
preside at all meetings of the Board. 

	

5.8 	PRESIDENT,  In the absence or disability of the chief executive officer, the 
president shall perform all the duties of the chief executive officer. When acting as the chief 
executive officer, the president shall have all the powers of, and be subject to all the restrictions 
upon, the chief executive officer. The president shall have such other powers and perform such 
other duties as from time to time may be prescribed for him by the Board, these bylaws, the chief 
executive officer or the chairperson of the Board. 

	

5.9 	VICE PRESIDENTS,  In the absence or disability of the president, the vice 
presidents, if any, in order of their rank as fixed by the Board or, if not ranked, a vice president 
designated by the Board, shall perform all the duties of the president. When acting as the 
president, the appropriate vice president shall have all the powers of and be subject to all the 
restrictions upon, the president. The vice presidents shall have such other powers and perform 
such other duties as from time to time may be prescribed for them respectively by the Board, 
these bylaws, the chairperson of the Board, the chief executive officer or, in the absence of a 
chief executive officer, the president. 

5,10 SECRETARY,  The secretary shall keep or cause to be kept, at the principal 
executive office of the corporation or such other place as the Board may direct, a book of 
minutes of all meetings and actions of directors, committees of directors, and stockholders. The 
minutes shall show 

the time and place of each meeting; 

(ii) whether regular or special (and, if special, how authorized and the notice 
given); 

(iii) the names of those present at directors' meetings Or committee meetings; 

(iv) the number of shares present or represented at stockholders' meetings; 

(v) and the proceedings thereof. 

The secretary shall keep, or cause to be kept, at the principal executive office of the 
corporation or at the office of the corporation's transfer agent or registrar, as determined by 
resolution of the Board, a share register, or a duplicate share register showing; 

the names of all stockholders and their addresses; 

(ii) 	the number and classes of shares held by each; 
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(iii) the number and date of certificates evidencing such shares; and 

(iv) the number and date of cancellation of every certificate surrendered for 
cancellation, 

The secretary shall give, or cause to be given, notice of all meetings of the stockholders 
and of the Board required to be given by law or by these bylaws, The secretary shall keep the 
seal of the corporation, if one be adopted, in safe custody and shall have such other powers and 
perform such other duties as may be prescribed by the Board or by these bylaws, 

5,11 CHIEF FINANCIAL OFFICER.  The chief financial officer shall keep and 
maintain, or cause to be kept and maintained, adequate and correct books and records of 
accounts of the properties and business transactions of the corporation, including accounts of its 
assets, liabilities, receipts, disbursements, gains, losses, capital retained earnings, and shares. The 
books of account shall at all reasonable times be open to inspection by any director. 

The chief financial officer shall deposit all moneys and other valuables in the name and 
to the credit of the corporation with such depositories as the Board may designate. The chief 
financial officer shall disburse the funds of the corporation as may be ordered by the Board, shall 
render to the chief executive officer or, in the absence of a chief executive officer, the president 
and directors, whenever they request it, an account of all his or her transactions as chief financial 
officer and of the financial condition of the corporation, and shall have other powers and perform 
such other duties as may be prescribed by the Board or these bylaws. 

The chief financial officer shall be the treasurer of the corporation. 

5,12 ASSISTANT SECRETARY,  The assistant secretary, or, if there is more than 
one, the assistant secretaries in the order determined by the stockholders or Board (or if there be 
no such determination, then in the order of their election) shall, in the absence of the secretary or 
in the event of the secretary's inability or refusal to act, perform the duties and exercise the 
powers of the secretary and shall perform such other duties and have such other powers as may 
be prescribed by the Board or these bylaws. 

5.13 ASSISTANT TREASURER.  The assistant treasurer, or, if there is more than 
one, the assistant treasurers, in the order determined by the stockholders or Board (or if there be 
no such determination, then in the order of their election), shall, in the absence of the chief 
financial officer or in the event of the chief financial officer's inability or refusal to act, perform 
the duties and exercise the powers of the chief financial officer and shall perform such other 
duties and have such other powers as may be prescribed by the Board or these bylaws. 

5,14 REPRESENTATION OF SHARES OF OTHER CORPORATIONS,  The 
chairperson of the Board, the president, any vice president, the treasurer, the secretary or 
assistant secretary of this corporation, or any other person authorized by the Board or the 
president or a vice president, is authorized to vote, represent, and exercise on behalf of this 
corporation all rights incident to any and all shares of any other corporation or corporations 
standing in the name of this corporation. The authority granted herein may be exercised either 
by such person directly or by any other person authorized to do so by proxy or power of attorney 
duly executed by such person having the authority. 
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5,15 AUTHORITY AND DUTIES OF OFFICERS.  In addition to the foregoing 
authority and duties, all officers of the corporation shall respectively have such authority and 
perform such duties in the management of the business of the corporation as may be designated 
from time to time by the Board or the stockholders. 

ARTICLE VI 
RECORDS AND REPORTS 

6,1 MAINTENANCE AND INSPECTION OF RECORDS.  The corporation shall, 
either at its principal executive office or at such place or places as designated by the Board, keep 
a record of its stockholders listing their names and addresses and the number and class of shares 
held by each stockholder, a copy of these bylaws as amended to date, accounting books, and 
other records. 

Any stockholder of record, in person or by attorney or other agent, shall, upon written 
demand under oath stating the purpose thereof, have the right during the usual hours for business 
to inspect for any proper purpose the corporation's stock ledger, a list of its stockholders, and its 
other books and records and to make copies or extracts therefrom, A proper purpose shall mean 
a purpose reasonably related to such person's interest as a stockholder, In every instance where 
an attorney or other agent is the person who seeks the right to inspection, the demand under oath 
shall be accompanied by a power of attorney or such other writing that authorizes the attorney or 
other agent so to act on behalf of the stockholder, The demand under oath shall be directed to 
the corporation at its registered office in Delaware or at its principal executive office. 

	

6,2 	INSPECTION BY DIRECTORS.  Any director shall have the right to examine 
the corporation's stock ledger, a list of its stockholders, and its other books and records for a 
purpose reasonably related to his or her position as a director, The Court of Chancery is hereby 
vested with the exclusive jurisdiction to determine whether a director is entitled to the inspection 
sought. The Court may summarily order the corporation to permit the director to inspect any and 
all books and records, the stock ledger, and the stock list and to make copies or extracts 
therefrom. The Court may, in its discretion, prescribe any limitations or conditions with 
reference to the inspection, or award such other and further relief as the Court may deem just and 
proper. 

ARTICLE VII 
GENERAL MATTERS 

	

7.1 	CHECKS.  From time to time, the Board shall determine by resolution which 
person or persons may sign or endorse all checks, drafts, other orders for payment of money, 
notes or other evidences of indebtedness that are issued in the name of or payable to the 
corporation, and only the persons so authorized shall sign or endorse those instruments, 

7.2 EXECUTION OF CORPORATE CONTRACTS AND INSTRUMENTS. 
The Board, except as otherwise provided in these bylaws, may authorize any officer or officers, 
or agent or agents, to enter into any contract or execute any instrument in the name of and on 
behalf of the corporation; such authority may be general or confined to specific instances. 
Unless so authorized or ratified by the Board or within the agency power of an officer, no 
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officer, agent or employee shall have any power or authority to bind the corporation by any 
contract or engagement or to pledge its credit or to render it liable for any purpose or for any 
amount, 

'7.3 STOCK CERTIFICATES; PARTLY PAID SHARES.  The shares of the 
corporation shall be represented by certificates, provided that the Board may provide by 
resolution or resolutions that some or all of any or all classes or series of its stock shall be 
uncertificated shares, Any such resolution shall not apply to shares represented by a certificate 
until such certificate is surrendered to the corporation. Notwithstanding the adoption of such a 
resolution by the Board, every holder of stock represented by certificates and upon request every 
holder of uncertificated shares shall be entitled to have a certificate signed by, or in the name of 
the corporation by the chairperson or vice-chairperson of the Board, or the president or vice-
president, and by the treasurer or an assistant treasurer, or the secretary or an assistant secretary 
of such corporation representing the number of shares registered in certificate form. Any or all 
of the signatures on the certificate may be a facsimile, In case any officer, transfer agent or 
registrar who has signed or whose facsimile signature has been placed upon a certificate has 
ceased to be such officer, transfer agent or registrar before such certificate is issued, it may be 
issued by the corporation with the same effect as if he were such officer, transfer agent or 
registrar at the date of issue. 

The corporation may issue the whole or any part of its shares as partly paid and subject to 
call for the remainder of the consideration to be paid therefor. Upon the face or back of each 
stock certificate issued to represent any such partly paid shares, upon the books and records of 
the corporation in the case of uncertificated partly paid shares, the total amount of the 
consideration to be paid therefor and the amount paid thereon shall be stated. Upon the 
declaration of any dividend on fully paid shares, the corporation shall declare a dividend upon 
partly paid shares of the same class, but only upon the basis of the percentage of the 
consideration actually paid thereon. 

7.4 SPECIAL DESIGNATION ON CERTIFICATES.  If the corporation is 
authorized to issue more than one class of stock or more than one series of any class, then the 
powers, the designations, the preferences, and the relative, participating, optional or other special 
rights of each class of stock or series thereof and the qualifications, limitations or restrictions of 
such preferences and/or rights shall be set forth in full or summarized on the face or back of the 
certificate that the corporation shall issue to represent such class or series of stock; provided, 
however, that, except as otherwise provided in Section 202 of the DGCL, in lieu of the foregoing 
requirements there may be set forth on the face or back of the certificate that the corporation 
shall issue to represent such class or series of stock a statement that the corporation will furnish 
without charge to each stockholder who so requests the powers, the designations, the 
preferences, and the relative, participating, optional or other special rights of each class of stock 
or series thereof and the qualifications, limitations or restrictions of such preferences and/or 
rights. 

7,5 	LOST CERTIFICATES.  Except as provided in this Section 7.5, no new 
certificates for shares shall be issued to replace a previously issued certificate unless the latter is 
surrendered to the corporation and cancelled at the same time. The corporation may issue a new 
certificate of stock or uncertificated shares in the place of any certificate theretofore issued by it, 
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alleged to have been lost, stolen or destroyed, and the corporation may require the owner of the 
lost, stolen or destroyed certificate, or such owner's legal representative, to give the corporation 
a bond sufficient to indemnify it against any claim that may be made against it on account of the 
alleged loss, theft or destruction of any such certificate or the issuance of such new certificate or 
uncertificated shares, 

	

7,6 	CONSTRUCTION; DEFINITIONS,  Unless the context requires otherwise, the 
general provisions, rules of construction, and definitions in the DGCL shall govern the 
construction of these bylaws. Without limiting the generality of this provision, the singular 
number includes the plural, the plural number includes the singular, and the term "person" 
includes both a corporation and a natural person. 

	

7.7 	DIVIDENDS,  The Board, subject to any restrictions contained in either (i) the 
DGCL, or (ii) the certificate of incorporation, may declare and pay dividends upon the shares of 
its capital stock. Dividends may be paid in cash, in property, or in shares of the corporation's 
capital stock, 

The Board may set apart out of any of the funds of the corporation available for dividends 
a reserve or reserves for any proper purpose and may abolish any such reserve. Such purposes 
shall include but not be limited to equalizing dividends, repairing or maintaining any property of 
the corporation, and meeting contingencies, 

	

7.8 	FISCAL YEAR,  The fiscal year of the corporation shall be fixed by resolution 
of the Board and may be changed by the Board, 

	

7.9 	SEAL,  The corporation may adopt a corporate seal, which shall be adopted and 
which may be altered by the Board. The corporation may use the corporate seal by causing it or 
a facsimile thereof to be impressed or affixed or in any other manner reproduced. 

7,10 TRANSFER OF STOCK,  Upon surrender to the corporation or the transfer 
agent of the corporation of a certificate for shares duly endorsed or accompanied by proper 
evidence of succession, assignation or authority to transfer, it shall be the duty of the corporation 
to issue a new certificate to the person entitled thereto, cancel the old certificate, and record the 
transaction in its books, 

7.11 STOCK TRANSFER AGREEMENTS,  The corporation shall have power to 
enter into and perform any agreement with any number of stockholders of any one or more 
classes of stock of the corporation to restrict the transfer of shares of stock of the corporation of 
any one or more classes owned by such stockholders in any manner not prohibited by the DGCL, 

7,12 REGISTERED STOCKHOLDERS,  The corporation: 

shall be entitled to recognize the exclusive right of a person registered on 
its books as the owner of shares to receive dividends and to vote as such owner; 

(ii) 	shall be entitled to hold liable for calls and assessments the person 
registered on its books as the owner of shares; and 
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(iii) 	shall not be bound to recognize any equitable or other claim to or interest 
in such share or shares on the part of another person, whether or not it shall have express 
or other notice thereof, except as otherwise provided by the laws of Delaware, 

7,13 WAIVER OF NOTICE.  Whenever notice is required to be given under any 
provision of the DGCL, the certificate of incorporation or these bylaws, a written waiver, signed 
by the person entitled to notice, or a waiver by electronic transmission by the person entitled to 
notice, whether before or after the time of the event for which notice is to be given, shall be 
deemed equivalent to notice. Attendance of a person at a meeting shall constitute a waiver of 
notice of such meeting, except when the person attends a meeting for the express purpose of 
objecting at the beginning of the meeting, to the transaction of any business because the meeting 
is not lawfully called or convened, Neither the business to be transacted at, nor the purpose of, 
any regular or special meeting of the stockholders need be specified in any written waiver of 
notice or any waiver by electronic transmission unless so required by the certificate of 
incorporation or these bylaws. 

ARTICLE VIII 
NOTICE BY ELECTRONIC TRANSMISSION 

8.1 NOTICE BY ELECTRONIC TRANSMISSION.  Without limiting the manner 
by which notice otherwise may be given effectively to stockholders pursuant to the DGCL, the 
certificate of incorporation or these bylaws, any notice to stockholders given by the corporation 
under any provision of the DGCL, the certificate of incorporation or these bylaws shall be 
effective if given by a form of electronic transmission consented to by the stockholder to whom 
the notice is given. Any such consent shall be revocable by the stockholder by written notice to 
the corporation. Any such consent shall be deemed revoked if: 

(i) 	the corporation is unable to deliver by electronic transmission two 
consecutive notices given by the corporation in accordance with such consent; and 

(ii) 	such inability becomes known to the secretary or an assistant secretary of 
the corporation or to the transfer agent, or other person responsible for the giving of 
notice. 

However, the inadvertent failure to treat such inability as a revocation shall not invalidate any 
meeting or other action. 

Any notice given pursuant to the preceding paragraph shall be deemed given; 

(i) if by facsimile telecommunication, when directed to a number at which the 
stockholder has consented to receive notice; 

(ii) if by electronic mail, when directed to an electronic mail address at which 
the stockholder has consented to receive notice; 

(iii) if by a posting on an electronic network together with separate notice to 
the stockholder of such specific posting, upon the later of (A) such posting and (B) the 
giving of such separate notice; and 
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(iv) 	if by any other form of electronic transmission, when directed to the 
stockholder, 

An affidavit of the secretary or an assistant secretary or of the transfer agent or other 
agent of the corporation that the notice has been given by a form of electronic transmission shall, 
in the absence of fraud, be prima facie evidence of the facts stated therein, 

8,2 DEFINITION OF ELECTRONIC TRANSMISSION,  An "electronic 
transmission" means any form of communication, not directly involving the physical 
transmission of paper, that creates a record that may be retained, retrieved, and reviewed by a 
recipient thereof, and that may be directly reproduced in paper form by such a recipient through 
an automated process, 

	

8,3 	INAPPLICABILITY,  Notice by a form of electronic transmission shall not 
apply to Sections 164, 296, 311, 312 or 324 of the DGCL, 

ARTICLE IX 
INDEMNITY 

9,1 INDEMNIFICATION OF DIRECTORS AND OFFICERS,  The corporation 
shall, to the fullest extent and in the manner permitted by the DGCL as it presently exists or may 
hereafter be amended, indemnify and hold harmless each of its directors and officers who was or 
is made or is threatened to be made a party or is otherwise involved in any action, suit or 
proceeding, whether civil, criminal, administrative or investigative (collectively, a "Proceeding") 
by reason of the fact that he or she, or a person for whom he or she is the legal representative, is 
or was a director, officer, employee or agent of the corporation or is or was serving at the request 
of the corporation as a director, officer, employee or agent of another corporation, partnership, 
joint venture, trust, non-profit entity or other enterprise, including service with respect to 
employee benefit plans, against all liability and loss suffered and expenses reasonably incurred 
by such person in connection with any such Proceeding. The corporation shall be required to 
indemnify a person in connection with a Proceeding initiated by such person only if the 
Proceeding was authorized by the Board, 

9,2 INDEMNIFICATION OF OTHERS,  The corporation shall have the power, to 
the fullest extent and in the manner permitted by the DGCL as it presently exists or may 
hereafter be amended, to indemnify and hold harmless each of its employees and agents who was 
or is made or is threatened to be made a party or is otherwise involved in any Proceeding by 
reason of the fact that he or she, or a person for whom he or she is the legal representative, is or 
was an employee or agent of the corporation or is or was serving at the request of the corporation 
as an employee or agent of another corporation, partnership, joint venture, trust, non-profit entity 
or other enterprise, including service with respect to employee benefit plans, against all liability 
and loss suffered and expenses reasonably incurred by such person in connection with any such 
Proceeding, 

	

9,3 	INSURANCE,  The corporation may purchase and maintain insurance on behalf 
of any person who is or was a director, officer, employee or agent of the corporation or is or was 
serving at the request of the corporation Or its subsidiaries as a director, officer, employee or 
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agent of another corporation, partnership, joint venture, trust or other enterprise, including 
service with respect to employee benefit plans, against any liability asserted against him and 
incurred by him in any such capacity, or arising out of his status as such, whether or not the 
corporation would have the power to indemnify him against such liability under the provisions of 
the DGCL, the corporation's certificate of incorporation or these bylaws. 

	

9,4 	EXPENSES, The corporation shall pay the expenses incurred by any current or 
former officer or director of the corporation, and may pay the expenses incurred by any current 
or former employee or agent of the corporation, in defending any Proceeding in advance of its 
final disposition; provided, however, that the payment of expenses incurred by a person in 
advance of the final disposition of the Proceeding shall be made only upon receipt of an 
undertaking by the person to repay all amounts advanced if it should ultimately be determined 
that he is not entitled to be indemnified by the corporation under this Article IX or otherwise, 
Such expenses incurred by current or former employees and agents described in Section 9.2 of 
this Article IX may be so paid upon such terms and conditions, if any, as the Board deems 
appropriate, 

	

9.5 	OTHER INDEMNIFICATION, The indemnification and advancement of 
expenses provided by, or granted pursuant to, this Article IX shall not be deemed exclusive of 
any other rights to which those seeking indemnification or advancement of expenses may be 
entitled under any bylaw, agreement, vote of stockholders or disinterested directors or otherwise, 
both as to action in such person's official capacity and as to action in another capacity while 
holding such office. However, the corporation's obligation, if any, to indemnify a person who 
was or is serving at its request as a director, officer, employee or agent of another corporation, 
partnership, joint venture, trust, non-profit entity or other enterprise shall be reduced by any 
amount such person may collect as indemnification from such other corporation, partnership, 
joint venture, trust, non-profit entity or other enterprise. 

	

9,6 	AMENDMENT OR REPEAL, 	A director's or officer's rights to 
indemnification and advancement of expenses under this Article IX are contract rights that vest 
when the director joins the board or the officer takes office. Any repeal or modification of the 
provisions of this Article IX shall not adversely affect any right or protection hereunder of any 
person in respect of any act or omission occurring prior to the time of such repeal or 
modification, regardless of when any Proceeding is threatened, asserted, filed or commenced and 
regardless of when any claims for indemnification or advancement of expenses may be deemed 
to have ripened, 

	

9.7 	MERGER OR CONSOLIDATION, For purposes of this Article IX, references 
to "the corporation" shall include, in addition to the resulting corporation, any constituent 
corporation (including any constituent of a constituent) absorbed in a consolidation or merger 
which, if its separate existence had continued, would have had power and authority to indemnify 
its directors, officers, and employees or agents, so that any person who is or was a director, 
officer, employee or agent of such constituent corporation, or is or was serving at the request of 
such constituent corporation as a director, officer, employee or agent of another corporation, 
partnership, joint venture, trust, non-profit entity or other enterprise, shall stand in the same 
position under this Article IX with respect to the resulting or surviving corporation as he would 
have with respect to such constituent corporation if its separate existence had continued, 
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9.8 	SEVERABILITY,  The invalidity or unenforceability of any provision of this 
Article IX shall not affect the validity or enforceability of the remaining provisions of this 
Article IX, 

ARTICLE X 
AMENDMENTS 

These bylaws may be adopted, amended or repealed by the stockholders entitled to vote, 
However, the corporation may, in its certificate of incorporation, confer the power to adopt, 
amend or repeal bylaws upon the directors. The fact that such power has been so conferred upon 
the directors shall not divest the stockholders of the power, nor limit their power to adopt, amend 
or repeal bylaws. 

ARTICLE XI 
RIGHT OF FIRST REFUSAL 

11,1 RIGHT OF FIRST REFUSAL.  Subject to the terms set forth in this Article XI, 
the corporation shall have a right of fast refusal to purchase all (but not less than all) of the 
shares of capital stock of the corporation that a stockholder may propose to transfer by means of 
any assignment, sale, offer to sell, pledge, mortgage, hypothecation, encumbrance, disposition of 
or any other like transfer or encumbering of any capital stock of the corporation (any of the 
foregoing, a "Transfer"), at the same price and on the same terms and conditions as those offered 
to the prospective transferee, 

11,2 NOTICE.  Any stockholder proposing to make a Transfer must deliver a notice to 
the corporation (a "Proposed Transfer Notice") no less than forty-five (45) days prior to the 
consummation of such Transfer, Such Proposed Transfer Notice shall contain the material terms 
and conditions (including price and form of consideration) of the proposed Transfer and the 
identity of the prospective transferee. To exercise its right of first refusal under this Article XI, 
the corporation must deliver a notice to the stockholder proposing to Transfer shares of capital 
stock of the Corporation (a "Corporation Notice") within fifteen (15) days after delivery of the 
Proposed Transfer Notice, 

11.3 CONSIDERATION; CLOSING.  If the consideration proposed to be paid for 
the shares of capital stock is in property, services or other non-cash consideration, the fair market 
value of the consideration shall be as determined in good faith by the Board and as set forth in 
the Corporation Notice. If the corporation determines for any reason not to pay for the shares of 
capital stock in the same form of non-cash consideration, the corporation may pay the cash value 
equivalent thereof, as determined in good faith by the Board and as set forth in the Corporation 
Notice, The closing of the purchase of the shares of capital stock by the corporation shall take 
place, and all payments from the corporation shall have been delivered to the stockholder 
proposing to Transfer the shares of capital stock, by the later of (i) the date specified in the 
Proposed Transfer Notice as the intended date of the Transfer and (ii) forty-five (45) days after 
delivery of the Proposed Transfer Notice, 

11,4 ADDITIONAL COMPLIANCE.  If any proposed Transfer is not consummated 
within forty-five (45) days after receipt of the Proposed Transfer Notice by the corporation, the 
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stockholder proposing the Transfer may not Transfer the shares of capital stock unless the 
stockholder first complies in full with each provision of this Article XI, 

11,5 TRANSFER VOID; EQUITABLE RELIEF. Any Transfer not made in 
compliance with the requirements of this Article XI shall be null and void ab initio, shall not be 
recorded on the books of the corporation or its transfer agent and shall not be recognized by the 
corporation. 

11,6 VIOLATION OF FIRST REFUSAL RIGHT. If any stockholder becomes 
obligated to sell any shares of capital stock to the corporation under this Article XI and fails to 
deliver such stock in accordance with the terms of this Article XI, the corporation may, at its 
option, in addition to all other remedies it may have, send to such stockholder the purchase price 
for such shares of capital stock as specified in Section 11.3 above and transfer to the name of the 
corporation on the corporation's books the certificate or certificates representing the shares of 
capital stock to be sold, 

11,7 EXEMPT TRANSFERS. Notwithstanding the foregoing or anything to the 
contrary herein, the provisions of this Article XI shall not apply: (a) in the case of a stockholder 
that is an entity, upon a transfer of shares of capital stock of the corporation by such stockholder 
to its stockholders, members, partners or other equity holders, and (b) in the case of a 
stockholder that is a natural person, upon a transfer of shares of capital stock of the corporation 
by such stockholder made for bona fide estate planning purposes, either during his or her lifetime 
or on death by will or intestacy to his or her spouse, child (natural or adopted), or any other 
direct lineal descendant of such stockholder (or his or her spouse) (all of the foregoing 
collectively referred to as "family members"), or any other person approved by the Board, or any 
custodian or trustee of any trust, partnership or limited liability company for the benefit of, or the 
ownership interests of which are owned wholly by, such stockholder or any such family 
members; provided that, in any such case, the stockholder shall deliver prior written notice to the 
corporation of such gift or transfer and such shares of capital stock shall at all times remain 
subject to the terms and restrictions set forth in these bylaws, 

11.8 LEGEND. Each certificate representing shares of capital stock shall bear the 
following legend:THE SALE, PLEDGE, HYPOTHECATION OR TRANSFER OF THE 
SECURITIES REPRESENTED BY THIS CERTIFICATE IS SUBJECT TO, AND IN 
CERTAIN CASES PROHIBITED BY, THE TERMS AND CONDITIONS OF A CERTAIN 
RIGHT OF FIRST REFUSAL SET FORTH IN THE BYLAWS OF THE CORPORATION. A 
COPY OF THE BYLAWS MAY BE OBTAINED UPON WRITTEN REQUEST TO THE 
SECRETARY OF THE CORPORATION, 

The corporation may instruct its transfer agent to impose transfer restrictions on the 
shares of capital stock represented by certificates bearing the legend referred to in this Section 
11.8 above to enforce the provisions of this Article XI, and the corporation agrees to promptly do 
so, The legend shall be removed upon termination of this Article XI at the request of the holder, 

11.9 POTENTIAL CONFLICT WITH SUBSEQUENT AGREEMENTS. The 
corporation may enter into agreements with its stockholders that provide for different rights of 
first refusal. Any such agreements may specifically provide that such rights of first refusal 

5794924 
	 -19- 



provisions, to the extent that they conflict with or differ from the right of first refusal set forth in 
these bylaws, shall control and/or that compliance with the rights of first refusal set forth in such 
agreements shall constitute compliance with the right of first refusal set forth in these bylaws, 
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Curt A. Hutten, ectetary 

TAPTHERE, INC, 

CERTIFICATE OF ADOPTION OF AMENDED AND RESTATED BYLAWS 

The undersigned hereby certifies that he is the duly elected, qualified, and acting 
Secretary of TAPTHERE, INC„ a Delaware corporation and that the foregoing Amended and 
Restated Bylaws, comprising 20 pages, were adopted as the corporation's Bylaws on 
	,2013 by the corporation's board of directors. 

IN WITNESS WHEREOF, the undersigned has hereunto set his hand this 	day of 
I- 	2013, 

5794924 



 

 

 

 

 

 

 

Exhibit G 



Exhibit G 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Wormhole Labs, Inc.

Unaudited Income Statement

Year Ending December 31 2016 2017 2018 2019

REVENUE 0  0 0 0

EXPENSES

Sales & Marketing Expense 2,739 281,864 105,450 207,641

Research & Development Expense 231,546 516,679 405,709 783,099

General and Administrative Expense

Interest Expense 51,156  62,831 111,340 497,681

Finance & Capital Raising Fees 0 0 0 443,791

Management Expense 220,600 140,406 432,856 1,023,112

Rent 46,442 113,319 82,241 88,819

Software 720 1,343 5,911 33,351

Travel & Entertainment 24,024 66,000 42,453 111,603

Utilities 20,151 13,266 15,863 20,544

Other G&A 33,020 30,495 25,789 258,153

Total G&A Expense 396,113 427,660 716,453 2,477,054

Net Income (Loss) Before Taxes (630,398) (1,226,203) (1,227,612) (3,467,794)

State Income Tax 582 1,900 7,852 7,054

Net Income (Loss) (630,980) (1,228,103) (1,235,464) (3,474,848)
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Wormhole Labs, Inc.

Unaudited Balance Sheet

Year Ending December 31 2016 2017 2018 2019

ASSETS

Current Assets - Cash 242,455 122 607,795 1,097,153

Accounts Receiveable 0 0 85,500 0

Total Current Assets 242,455 122 693,295 1,097,153

Property & Equipment

Capitalized Development Costs 0 0 0 3,186,587

Intellectual Property 0 0 0 181,186

Other PP&E and Depreciation 27,329 32,532 28,642 26,281

Total Property & Equipment 27,329 32,532 28,642 3,394,054

Other Assets 9,100 10,500   108,118 108,118

TOTAL ASSETS 278,884 43,154 830,055 4,599,325

LIABILITIES AND STOCKHOLDERS' EQUITY

Current Liabilities

Accounts Payable 55,491 164,603 152,466 575,000

Accrued Expenses 991,788 336,078 26,797 1,056

Total Current Liabilities 1,047,279 500,681 179,263 576,056

Long-term Liabilities

Bridge Loans & Convertible Notes 664,467 1,155,148 2,340,869 8,451,844

Deferred Legal Fees 0 0 25,000 25,000

Notes Payable 100,000  180,000 33,667 325,265

Total Long-term Liabilities 764,467 1,335,148 2,399,536 8,802,109

Stockholders' Equity

Capital Stock 1,505 1,514 1,517 1,518

Preferred Stock 2 2 2 2

Additional Paid-in Capital Common Stock 2,188,929 2,513,921 3,593,313 4,043,312

Additional Paid-in Capital Preferred Stock 984,287 984,287 984,287 984,287

Retained Earnings (4,076,605) (4,064,297) (5,092,399) (6,333,112)

Net Income/(Loss) (630,980) (1,228,102) (1,235,464) (3,474,847)

Total Stockholders' Equity (1,532,862) (1,792,675) (1,748,744) (4,778,840)

TOTAL LIABILITIES AND STOCKHOLDER"S EQUITY 278,884 43,154 830,055 4,599,325
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